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LAW IN THE JURY ROOM* 


Rosert M. Hunter} 


The recent years have echoed with the challenges of estab- 
lished institutions. Particularly in connection with the adminis- 
tration of justice has this been true. Witness the Wickersham 
Commission’s Report on Lawlessness in Law Enforcement and 
the widespread agitation for improvement in Criminal Law Ad- 
ministration; the poll of the Ohio State Bar Association con- 
cerning the selection of judges,” the proposed small claims 
Division of Common Pleas Court to supersede the justice of the 
peace, the recently enacted simplified Appellate Procedure 
Act.* The civil jury has not escaped its fair share of criticism 
and discussion.” Opinions regarding it have run the gamut from 
the encomium of the Fourth of July orator to the condemnation 
of the legal reformer who will have none of it. One writer says, 
“T consider the jury, not as it was seven hundred years ago, but 

* A talk given at the Reunion of the Alumni of the Ohio State University, 
College of Law. 

¢ Associate Professor of Law, Ohio State University . 

*See the program of the Cincinnati Conference on Criminal Law Ad- 
ministration in Ouro Bar, Vol. VIII, No. 33, p. 411 (Nov. 11, 1935). 

2 Ouro Bar, Vol. VIII, No. 11, p. 127 (June 10, 1935). See also the 
tentative draft of a constitutional amendment for appointive judges, Ox10 Bar, 
Vol. VIII. No. 25, p. 311 (Sept. 16, 1935). 

3 Onto Bar, Vol. VII, No. 42, p. 566 (June 14, 1935). 

*G.C. 12223-1 to 12223-49 and numerous other sections, 116 O.L. 
104. Effective Jan. 1, 1936. 

5 In an article by Clark and Shulman “Jury Trial in Civil Cases—A 


Study in Judicial Administration,” 43 YALE L.J. 867 n. 1, the following re- 
cent discussions are cited: Lummus, Civil Juries and the Law’s Delay (1932) 


I 
arts 

4 4 ‘ 
Be ss 


a 


A« 








2 LAW JOURNAL — DECEMBER, 1935 


as it is today. We have fostered and improved upon the original 
conception of our ancestors centuries ago, until it has reached 
the form in which it now exists—an instrument for the decision 
of facts nowhere rivaled, in the field of the legal tribunal, for 
its impartiality independence and satisfaction to the great body 
of our citizenry.”” Another tells us that the jury “is about as 
well fitted to the needs of modern society as a smooth bore 
musket to those of a modern marine.”” 

When the warfare on the jury front had quieted down to 
desultory sniping a barrage was let loose in the form of Mr. 
Jerome Frank’s book, “Law and the Modern Mind.”” A single 
chapter was devoted to the jury but that chapter was quite 
devastating.” Since then Mr. Frank has trained his guns on 
other institutions and has dropped a couple of shells on the law 
schools.” The writer was sufficiently jarred by these blasts that 
he was quite receptive to the suggestion of a colleague” that a 
study be made of civil juries in Franklin County. One of the 
matters on which it was hoped that some light might be shed 


17 Mass. L.Q. (No. 4) 34 (1932), 12 B.U.L. Rev.. 487; Wilkin, The Jury: 
Reformation, Not Abolition (1930) 13 J. Am. Jup. Soc. 154; Duane, Civil 
Jury Should be Abolished (1928) 12 id. 137; Wigmore, A Program for the 
Trial of Jury Trial (1928) 12 id. 166; Corbin, The Jury on Trial (1928) 
14 A.B.A.J. 507; Sweet, The Jury on Trial: A Reply (1929) 15 id 241; 
Proskauer, A New Professional Psychology Essential for Law Reform (1928) 
14 id. 121, 13 Mass. L.Q. (No. 5) 2; Green, Why Trial by Jury? (1928) 
15 Am. Mercury 316; Elder, Trial by Jury: Is It Passing? (1928) 156 
Harper’s 570; Duane and Windolph, Should the Civil Jury be Abolished? 
(A Debate) (1928) 80 Forum 489, 498. Cf. Peterson v. Fargo-Moorhead 
St. Ry. Co., 37 N.D. 440, 160 N.W. 42 (1917); Ethridge, J., dissenting in 
Talbot & Higgins Lumber Co. v. McLeod Lumber Co., 147 Miss. 186, 192, 
113 So. 433, 434 (1927). 

® Corbin, “The Jury on Trial,” 14 A.B.A.J. 507, 516 (1928). 

* Sweet, “The Jury on Trial: A Reply,” 15 A.B.A.J. 241, 243 (1929). 

8 Brentano’s Publishers, New York, 1930. 

® Chapter XVI “The Basic Myth and the Jury.” 

10 See Frank “Are Judges Human?” 80 U. Pa. L.R. 17; 233 (1931); 
‘What Courts Do in Fact” 26 Inu. L.R. 645; 761 (1932); “What Consti- 
tutes a Good Legal Education” 19 A.B.A.J. 723 (1933). “Mr. Justice 
Holmes and Non-Euclidean Legal Thinking” (1932) 17 Corn. L.Q. 568. 

11 Prof. Silas A. Harris. This study was not only his idea but in carrying 
it out he did the major portion of the work. It happened to fall to the 
writer’s lot to tell about it. 
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was that of the effect of knowledge of insurance in automobile 
accident cases. The case of Pavilonis v. Valentine” at the time 
represented the last word of the Supreme Court on the question 
of the voir due examination relative to insurance. The holding 
in the case was such as to permit prospective jurors to be asked 
as to their connection with, interest in, or relationship to a cas- 
ualty insurance company interested in the outcome of the case. 

Judge Robinson in the majority opinion stated that, “It is a 
matter of common knowledge that automobile owners rather 
generally carry casualty insurance, and that jurors rather gen- 
erally own automobiles, and that counsel and representatives 
of the casualty insurance companies do not generally appear at 
the trial and conduct the defense of suits in which they are not 
interested.” 

Chief Justice Marshall quoted this statement in his dissent- 
ing opinion and remarked that “This is an assumption of fact 
which is contrary to well authenticated statistics on that subject. 
In 1925 (this case was decided in 1929), when there were 
1,400,000 automobiles in this state, statistics show that only 
14% of them were covered by indemnity insurance, while 86% 
were uninsured.”"* This quotation of statistics appeared to be 
a rather appropriate answer to the assumption of the majority. 
The dissenting opinion also sets forth constructive suggestions 
for means of meeting the problem. The following statement, 
however, was one which raised a question. “The fact that such 
methods (indicating the background presence of an insurance 
company) are resorted to by counsel for the plaintiff, and that 
they are so stoutly resisted by counsel for the defendant, is 
proof sufficient that the experiences of the past have shown that 
verdicts are facilitated and the amount of recovery augmented 
by such means.”””” 

With the great amount of controversy that has arisen con- 
cerning this matter of keeping the jury uninformed as to de- 


12 120 O.S. 154 (1929). 165 N.E. 730. 4 Td. p. 172. 
18 Id. p. 159. 18 Id. p. 164. 
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fendant’s insurance,” we were interested in trying to find out 
in a few cases how important a consideration it actually was. 
While we were about it we decided to study some other phases 
of the jury system of trying cases as well. Our first problem 
was to get ourselves in a position where we could talk to jurors 
with some assurance that we were getting a fair measure of the 
truth. This problem proved surprisingly simple. The three 
judges of the Franklin County Common Pleas Court’’ who 
happened to be sitting in the civil jury rooms were most oblig- 
ing in their cooperation with us. Without their cooperation we 
could not have procured information from many of the jurors. 

Our method of procedure was as follows. In each case one or 
both of us sat through the trial from the impaneling of the jury 
till the final charge and giving the case to the jury. This meant 
that for the better part of three months we haunted the Court 
House during the week day hours when we were not required 
to be on the campus with our classes. While there are times 
when this is an interesting diversion, it is not to be recommended 
to any one as a life work. Trying a case on the part of a lawyer 
and hearing it on the part of the judge has its compensations, 
but to sit day after day as a more or less passive bleacherite soon 
loses its charm. We generally did our hunting in pairs and 
when the jury had returned its verdict and had been discharged 
we were hot on the trail. We went armed with a letter signed 
by the judge who had presided in that case and which explained 
the purpose of our study, and suggested to the jurors that they 
might feel, free to tell us as much as they cared to about their 
deliberations and what took place."* In interviewing over a 
hundred of the jurors in about 25 different cases there was only 
one instance when we had the slightest difficulty in getting the 


16 See exhaustive annotations, 56 A.L.R. 1418, and 74 A.L.R. 849. 

17 Judges John R. King, Charles A. Leach, and Henry L. Scarlett. 

18 In Ohio, petit jurors take no oath of secrecy and there is no rule of 
law which prevents them from discussing freely with anyone the proceedings 
in the jury room. While it is common for jurors to discuss a case with the 
lawyers and judges, it seems possible that something less than the whole truth 
may be told, in the interest of tact and diplomacy. 
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jurors to answer our questions. In that case the man, a not too 
intelligent Irishman, would have opened up for us, as we sat 
with him on the porch, if his mother had not stood in the door- 
way like the counsel for the accused and warned him that he 
“shouldn’t say a thing.” The old lady said she knew what we 
were up to, that her brother used to work in the Court House 
and that she was on to the likes of us. With this single exception 
the judge’s letter was an open sesame and I feel that we were 
given a fair and honest description of what took place in the 
determination of every case. 

One of the first questions which we would ask was concern- 
ing the selection of the foreman. This and other features of the 
actual mechanics of rendering a verdict seem to be taken so 
much for granted that there is a rather amusing hit or miss, 
happy-go-lucky lack of system about the whole thing. Most 
of the persons called for jury service during our term of study 
were novices. Because of their feeling of combined responsi- 
bility and bewilderment about the mystical processes into which 
they were being initiated, one who had previously been on a 
jury was almost certain to be acclaimed as the fountain head of 
wisdom and the logical person to be selected as foreman. That 
the experience that set him apart and made him appear to be of 
different clay was quite commonplace never seemed to suggest 
itself to the others in the first case. In the next and later cases 
the former foreman was reduced to mortal size and the nimbus 
which had surrounded him before was recognized as the reflec- 
tion of the inexperience and naivete of the neophytes rather 
than any attribute of his own. In several of the cases so great 
was the devaluation of the office of foreman after the first ex- 
perience that a person was chosen because he came into the jury 
room after the others or because he happened to sit down in a 
chair away from the circle around the room. In one case a 
rather dominant individual nominated as foreman an old gentle- 
man, who was almost deaf, and then proceeded to conduct the 
meeting for him. 
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A question which might be expected at this point is “what 
difference does it make who is chosen foreman, or how he is 
chosen?” It seems possible that it is of some importance who is 
chosen and how. We found it to be a common thing for the 
foreman as soon as he was selected to proceed to demonstrate 
his capacity for quick action. In a number of cases the first thing 
he would do was to take a vote as to whether the defendant was 
liable. This sometimes took the form of balloting or whether 
defendant was “guilty.” If the vote was against the defendant 
a considerable amount of time would usually be spent in arriv- 
ing at an agreement as to the amount of damages that he 
should pay. 

Again it might be asked, “Isn’t that the most expeditious 
way of getting the result?” It is expeditious and is one way of 
arriving at a result, but it does such violence to the whole theory 
of trials that one cannot help wondering as to its justification. 
It is true that the power is given to a jury, when a general ver- 
dict is returned without special findings of fact, to resolve the 
one issue of defendant’s liability and the extent of it, if any.” 
But surely it is the contemplation of lawyers and the judge that 
some attempt be made by the jurors to break the case up into its 
component parts and to settle each issue by itself. 

For instance in one of the cases the issues which the lawyers 
and the judge could see were several. A yourg man employed 
by a corporation was driving an automobile belonging to it, in 
the south end of the city. At an intersection he collided with 
another automobile driven by another young man employed by 
another corporation. Both were injured so seriously that their 
first opportunity to speak to each other was in the operating 


1° In his book “Judge and Jury,” p. 398, Dean Leon Green tells of a 
jury in a New Mexico case, in which the plaintiff sought to recover damages 
for money taken from him by force. The jury returned this verdict: “We 
the jury, find for the plaintiff in the sum of ten thousand five hundred dol- 
lars, less one hundred and ten dollars, and sentence each of the defendants to 
five years in the penitentiary, and recommend the mercy of the court.” 

2¢ For an excellent discussion of the development of this concept see 
Farley, “Instructions to Juries—Their Role in the Judicial Process,” 42 YALE 


L.J. 194 (1932). 
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room of a hospital where each admitted to the other that he 
didn’t know how the accident had happened. The first young 
man, whom we shall call A, had sued the corporation which 
was the employer of the other young man, B. That claim was 
settled out of court and the case which we heard was B’s suit 
against A’s employer. At the time of the collision, A was on his 
way toa city market to solicit business for his employer. He had 
previously driven to the 5- and 10-cent store and purchased 
supplies for his little daughter’s birthday party. A question was 
raised as to whether at the time of the accident he was acting 
in the course of his employment or whether he was off on a 
“frolic of his own.” The issue of agency was so clearly raised 
in the minds of the lawyers and the judge, that, after plaintiff’s 
evidence, the jury was given a considerable vacation while the 
legal minds wrestled with that problem. The judge found it 
so difficult of solution that he returned to the court house in 
the evening and searched the books for further light on it. His 
efforts were rewarded by the discovery of an opinion by an 
appellate court which convinced him that he should overrule 
the motion for directed verdict and permit the jury to determine 
the issue of agency. 

Naturally with such a situation as has been indicated the 
issue of contributory negligence was very definitely in the case. 
It is scarcely probable that plaintiff’s employer or its insurance 
company, would have paid a claim of several thousand dollars, 
if there had not been considerable evidence of his negligence. 
Therefore it was clear to the lawyers on both sides and to the 
judge that the task of the jury was to consider each of these 
issues—not only the negligence of the defendant’s employee 
but the question of whether he was acting for his employer, and 
the question of the contributory negligence of the plaintiff. The 
judge covered these matters in his charge fully and carefully, 
and was explicit in placing upon the jury the responsibility for 
resolving these issues in favor of the one party or the other. 
What happened in the jury room? 
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The question of the negligence of defendant’s employee 
was raised, briefly discussed and decided against defendant. A 
considerable discussion was had as to the permanency of plain- 
tiffs injury and the amount of damages to which he was en- 
titled. Agreement was reached and the verdict signed and 
returned to court without the question of agency and contribu- 
tory negligence having been considered at all. A motion for 
new trial was subsequently sustained because the judge felt that 
he had committed error in allowing the jury to determine the 
question of agency. 

Undoubtedly the most important consideration in the minds 
of the jurors and that which prompted them to disregard com- 
plicated issues of law and go directly to the matter of awarding 
plaintiff damages, was something which occurred long after the 
accident and which therefore in the eyes of the law could have 
no bearing on the cold legal question of liability. The jurors 
believed that one of the counsel for defendant had dealt un- 
fairly with plaintiff in getting him to come to his office and to 
make out and sign a written statement concerning the accident, 
without advising him that the counsel was at the time represent- 
ing the other party. 

There is a story of a naughty little boy who was kept after 
school. The teacher got right down to brass tacks, and delivered 
an appeal to his better nature which, she was convinced, was 
really getting across. His attention was so rapt that she was 
reluctant to break the spell of her words by pausing for breath. 
And when she did the boy broke out with the delighted ex- 
clamation, “Gee! Miss Smith, its your lower jaw that moves 
when you talk, ain’t it?” 

One wonders if it is not probable that lawyers and judges 
do a great deal of moving of their lower jaws, which to a greater 
or less degree, fascinates the jurors for whose benefit it is done, 
but adds little if anything to the sum total of human intelli- 
gence. If we would be a little more candid and objective we 
could see why this is almost necessarily the case. The twelve 
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good men and true, who theoretically absorb the instructions 
given them by the judge are not particularly apt. The drug- 
gist’s wife and the farmer, the policeman’s wife and the un- 
employed carpenter have one thing in common. None of them 
has ever seen the inside of a law book. The judge comes as 
teacher to this group of not too ambitious pupils, toward the 
end of a long day of listening to meaningless wrangles, inter- 
spersed with fairly intelligible questions and answers of wit- 
nesses and immediately following what may have been a nerve 
racking appeal to their emotions by one or more counsel. 

In our classes in law school we endeavor to get a setting 
that is somewhat conducive towards the uninterrupted play of 
intellect upon intellect. To accomplish this we have thought- 
fully placed the classrooms so that every other word is not 
drowned out by the clanging of passing street cars and honking 
taxicabs. We have been quite successful in eliminating the mere 
spectator and hanger on, so that those for whom the instruction 
is intended will not forget their role as instructees and become 
engrossed in the conduct of others. We have purposely re- 
frained from equipping the classrooms with clocks because of 
the fundamental principle of human behavior that absorption 
in the movement of the hands of a clock, prevents absorption of 
anything else. Most important of all we have so arranged it 
that we have placed before us for instruction young men and 
young women who are hand-picked for the purpose. They come 
to us before their thought processes have become crystallized 
and unyielding. They are college graduates or have had two 
or three years of college training. They have a real and intense 
interest in the field of law and in the particular subjects in 
which they receive instruction. 

Taking all this together the task of the law teacher would 
seem to be a simple one. And yet after every examination it is 
brought home to a teacher that it is an extremely difficult job 
to get across to law students the abstractions that go to make 
up the law. 








10 LAW JOURNAL — DECEMBER, 1935 


It is hoped that in thus sketching the portrait of the law 
student and the classroom, the contrast with the average juror 
and the courtroom in which he goes to school has been made 
sufficiently clear. It is possible that a common pleas judge would 
find it difficult under the conditions which surround the giving 
of his charge, to get it across in a way that would show its ef- 
fect, if he were addressing it to a group of selected law students. 
Furthermore, under conditions such as prevail in a classroom it 
may be doubted if the net result of the judge’s charge upon the 
intellects of the picked jurors hearing it, would be a simplifica- 
tion and aid in the solution of the problem before the jury. 
This is said with the greatest respect for judges but with con- 
siderably less respect for many of the abstractions with which 
they deal, than one may have had as a law student. 

Let us consider, for a moment the typical charge on the 
question of negligence. It is addressed to a jury of laymen none 
of whom has even been a party to a negligence action. If he 
had he would probably be eliminated by challenge. None of 
them knows anything about the law of torts and few have ever 
been inside a courtroom except possibly to listen to a divorce 
case or something of that sort. To such laymen the legal con- 
cept of negligence has very little significance except as it may 
be made clear by the court’s charge. Negligence has been de- 
fined a great many times in such charges and the definition has 
probably never varied to any considerable extent from this 
language. “Negligence is the failure to exercise ordinary care. 
Ordinary care is that degree of care which a person of ordinary 
prudence or care would exercise under the same or similar cir- 
cumstances.”” Let the reader place himself in the position of a 
housewife or plumber or farmer serving on a jury and imagine 
how much he would be helped by a definition like that. “Negli- 
gence is the failure to use ordinary care. Ordinary care is ordi- 
nary care.” Who is this person of ordinary care who is set up 
as the standard of human conduct? Manifestly it is each indi- 


*1 See L. S. Elec. Ry. Co. v. Shepherd, 48 O. App. 167, 173 (1933). 
192 N.E. 740. 
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vidual juror. If the charge has any effect whatever it will have 
some such effect as this. While the judge goes right ahead 
reading from the books or the transcripts of former charges, the 
juror sets up the man of ordinary care in his own image and 
backs off to see how he would act under the same or similar 
circumstances.” The timid old lady who has never driven an 
automobile sets up as her man of ordinary care the driver of a 
Model T Ford, who stops at every intersection and drives at 10 
miles an hour down the middle of the road, so that there is no 
danger of his running off the road on either side. Those who 
have driven automobiles will have entirely different standards. 
The net result of the court’s charge on the subject of negligence 
is necessarily a direction to the twelve jurors to take their pre- 
conceptions and long-standing convictions on the subject of 
automobile driving into the jury room and come out with a 
verdict that represents the best judgment of at least nine of 
the twelve. 

But to come back to the subject of the selection of the fore- 
man. Under the conditions as we observed them there was an 
utter lack of system and method in selection and also lack of 
knowledge on the part of the one selected such as would enable 
him to conduct the deliberations in a manner which would indi- 
cate some understanding of the issues actually raised by the 
evidence. It may be an unsound suggestion, but it would be 
interesting to try the experiment of the selection by the judge of 
the foreman of the jury. This could be done on the basis of the 
voir due examination and the general impression of intelligence 
and ability to command respect and attention. It could be made 
possible for the judge in the presence of counsel to instruct the 
foreman and answer his questions concerning the judge’s writ- 
ten charge which would be taken by the foreman into the jury 
room.” To any criticism of such a method that it gives the 

*2 See Farley op. cit. n. 18, p. 209. 

23 The law now makes provision for a written charge if requested. See 


G.C. 11420-1. Such request was not made in any of the cases included in 
this study and in no case was the court’s charge taken to the jury room. 
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judge too great a control over the jury’s deliberations and de- 
stroys much of the democratic character of jury trials it may be 
answered: (1) There is something of a precedent in the statu- 
tory method of selection of the foreman of the grand jury by 
the judge;** (2) One hesitates to believe that our common pleas 
judges are not worthy of being intrusted with this degree of 
control over a jury’s deliberations; (3) In a much less efficient 
and more cumbersome way we lodge such control in the trial 
and appellate judges with the power of directing verdicts,” and 
of granting a new trial.” 

In one of our cases a truck loaded with lumber had broken 
down on the National Road east of Columbus. The driver had 
left it parked on the highway without a light and the plaintiff 
had come up behind it in his automobile and collided with the 
parked truck. The issue of contributory negligence was defin- 
itely in the case and the defendant’s counsel requested that a 
written instruction be read on the subject. This was done and 
the instruction was taken to the jury room with the pleadings 
and exhibits. The instruction contained the usual language in 
such a charge, but the word “directly” had been written in with 
pen and ink before the words “contributed,” so that it read that 
the plaintiff could not recover “if he was guilty of negligence 
which directly contributed in the slightest degree to the acci- 
dent.” This jury, contrary to the practice of many of the others, 
actually read the special instruction in the jury room. A contro- 
versy arose as to its meaning. Some of the jurors argued that 
the word “directly” meant intentionally, and they contended 
that plaintiff did not intentionally drive into the truck. The 

*4 G.C. 13436-3. “When a grand jury is impaneled in the manner pro- 
vided by law, the court shall appoint one of the members thereof, as foreman, 
and shall administer, or cause to be administered, to said juror an oath in the 
following words. * * *” 

25 With the abrogation of the “scintilla rule” and the substitution of the 
“reasonable mind” test in Hamden Lodge v. Ohio Fuel Gas Co. 127 OS. 
469, 189 N.E. 246 (1934) the power of the trial judge has been increased. 

°° See Farley, opus cited supra n. 18 for a discussion of the control of 


the jury and trial court by the appellate court. See also Green, opus cited supra 
n. 17, ch. 14. “Jury Trial and the Appellate Courts.” 
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vote on this issue was 7 to 5. The minority could not be con- 
vinced, and it was agreed that they ought to return to the court- 
room and let the judge explain what the instruction meant. The 
judge guided by the statutory provision*™ that a written in- 
struction once given must not be orally qualified, modified or 
explained to the jury, said that the meaning was plain and that 
he could not further clarify it. The particular question as to 
the meaning of the word “directly” was not asked. On return- 
ing to the jury room, the discussion was resumed, with the line 
up of 7 to 5 on the issue of contributory negligence still being 
maintained. Just before adjournment time it was agreed that 
plaintiff should recover for the actual damage to his car, with 
nothing for his personal injuries and other damages, because of 
his own carelessness. 

When we make the doctrinaire statement that the principle 
of comparative damages does not obtain in Ohio,” and that 
contributory negligence, however slight, will defeat a recovery, 
we are talking of the law in the books. Certainly in actual prac- 
tice, the plaintiff, who can get by the obstacle of a directed 
verdict, stands a good chance of getting a verdict in spite of his 
contributory negligence, if it is not too gross. In this respect 
as in many others an element of common sense and fairness may 
creep into the administration of justice because of the inability 
of lay jurors to understand concepts which are accepted as simple 
and obvious by lawyers. The latter may be too prone to think 
of the doctrine of contributory negligence as something funda- 
mental and necessary, when as a matter of fact it finds no place 
in some systems of law” and is being changed in many jurisdic- 
tions in this country.” 

26a G.C. 11420-1. 

27 45 C.J. 1037. “The doctrine has been expressly repudiated in IIlinois, 
and except in so far as established by statute, none of the other states have 
recognized the doctrine and most of them have expressly repudiated it.” 
Citing cases from many jurdisdictions including Murphy v. Dayton, 7 O.N.P. 
wie 78 Under the Civil Law comparative negligence is recognized. See 45 
C.J. 1037. The same is true in Admiralty Law, 1 C.J. 1327. 


2° See 45 C.J. 1038 et seq. In Ohio the doctrine of contributory negli- 
gence has been superseded by that of comparative negligence in certain actions 
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An experience of several years in teaching the subject of 
negotiable instruments, and observing how difficult it is for 
some of its peculiar rules to be understood by second and third 
year law students, should have prepared one for the result 
in a case involving a promissory note. The plaintiff was suing 
as the holder of the note, which had been given by defendant, 
without consideration, and as part of a reorganization scheme, 
to save a speculative venture in which the defendant had previ- 
ously invested money. The plaintiff claimed to be a holder in 
due course, without notice of the original transaction, and of the 
fact that defendant had not received consideration. The jury 
was charged explicitly upon the status of a holder in due course 
and his freedom from the defense of lack of consideration.” 
Within fifteen minutes the jury returned a verdict for defend- 
ant, and after a deliberation in which there was no discussion 
whatever of the various issues. The sole basis for the decision 
for defendant was that he had received nothing for the note, 
and it wouldn’t be fair to make him pay it. The knowledge or 
lack of knowledge in the part of plaintiff was not discussed in 
the jury room and was not considered as having any significance. 
Here again may be seen the tempering effect of the jury system 
upon the cold and sometimes harsh doctrines of the law in the 
books which young lawyers are apt to take for granted, as neces- 
sarily controlling and decisive.” 
by employees against employers, by virtue of G.C. 6245-1; see Tube Co. v. 
Prusakicueicz, 15 O.C.C. (N.S.) 21; Bartson v. Craig, 121 O.S. 371 (1929). 
169 N.E. 291. See Mole & Wilson “A Study of Comparative Negligence” 
(1932) 17 Corn. L.Q. 333, 604. Campbell “Wisconsin’s Comparative Neg- 
ligence Law” (1932) 7 Wis. L. Rev. 222. 

8° G.C. 8162. 

81 Frank “Law and the Modern Mind” supra n. 8, at p. 176. “The jury 
are sometimes credited with liberalizing strict law because they ignore instruc- 
tions. An often-cited illustration is the refusal of the juries to apply the harsh 
fellow-servant rule which the courts evolved. But is it not possible that the 
courts failed to abolish the fellow-servant rule by ‘judicial legislation’ just be- 
cause the juries made the abolition unnecessary? In other words, the courts 
could maintain their attitude of strictness and ‘pass the buck’ to the jury. The 


jury is an unnecessarily cumbersome agency for the process of nullifying rules. 
The courts are adept enough in that process when they can’t ‘pass the buck.’ ” 
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LAW IN THE JURY ROOM I§ 


Some little light was obtained on the question which was 
mentioned in the beginning, “What part does insurance play 
in the decision of an automobile accident case?” An action was 
brought by the widow of a man who was found dying in the 
road just below Lancaster. She sued a bus company and the 
evidence disclosed that a bus had gone down the road just 
before he was found, and that certain passengers on the bus had 
heard a thud, and had seen an object lying in the road when 
they looked back. Some little sparring over the question of 
hinting at insurance, had taken place between counsel early in 
the case. Later one of the defendant’s witnesses was asked a 
question which, when answered, disclosed that a report had 
been made to a claim adjuster for an insurance company. De- 
fendant’s counsel immediately protested and demanded a mis- 
trial. The court considered the matter, admonished plaintiff’s 
counsel, and instructed the jury to disregard any allusion to 
insurance in the case. One or two more witnesses were called 
for defendant, and after the arguments and the charge were 
given, the case went to the jury. A unanimous verdict for 
$12,500 was returned. 

A new trial was granted on two grounds—first, the court’s 
belief that there was not sufficient evidence of negligence on 
the part of the bus company to sustain the verdict, and second, 
because of misconduct of counsel in bringing to the attention of 
the jury the fact of defendant’s insurance. There were several 
very intelligent women on the jury and the foreman was a 
prominent business man. We were rather surprised to discover 
that the matter of insurance had not been mentioned in the jury 
room and that the women jurors at least had caught no sug- 
gestion of an insurance company being the real defendant in 
the case. Seemingly that which seems to lawyers to be the 
plainest indication that an insurance company is involved and 
to be the equivalent to a signal to the jury “to soak the de- 
fendant” may go entirely unobserved or unabsorbed by a group 
of laymen and particularly those not familiar with the insuring 
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of cars. As a matter of fact the unanimous verdict against the 
defendant in this case was due not to any hint of insurance but 
entirely or nearly so to the failure of defendant’s counsel to put 
the bus driver on the stand. The jurors had seen him waiting 
in the hall for his turn to testify, and when he was not allowed 
to do so, the impression was quite naturally created that what 
he might say would be damaging to the defendant. Upon the 
second trial he did testify and the jury in that case returned a 
verdict for $2000 which was immediately paid by the insurance 
company. 

In another case the father of a small child, killed in a col- 
lision, sued the driver of the other car. The usual questions 
concerning insurance were asked by plaintiff’s counsel under 
the rule of the Pavilonis case. Conflicting stories were presented 
by the evidence, and the verdict was for defendant. Several 
women jurors told us that they had been guided very largely 
by the statements and attitude of an intelligent colored man 
who had been on the jury. They told us to be sure to talk with 
him as he understood the whole thing very well, and could tell 
us just what took place. We were glad of the chance to talk 
with him and agreed with the ladies that he seemed to be a 
very intelligent, level-headed sort of individual. When we 
asked him if the jurors had known that the defendant was 
insured, and that the insurance company was defending the suit 
he was jarred very noticeably. His exclamation was “Why 
didn’t they tell us?” The assumptions as to the worldly wisdom 
of jurors may or may not be justified. 

In a recent case*’ the Court of Appeals of Franklin County 
discussed the question of quotient verdicts. A verdict of $5391 
had been returned against a taxicab company. A motion for new 
trial was filed, one ground of error being misconduct of the jury 
in returning a quotient verdict. To support this claim there was 


32 It seems probable that if there is a prevalence of “soak the defendant” 
attitude on the part of the jury it would vent itself upon a defendant bus com- 
pany with little regard to the matter of insurance. 

°3 Stadium Cab Co, v. Shawd, 36 O.L.R. 456 (1932). 
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filed an affidavit of the court reporter that he had found twelve 
pieces of paper in the jury room with amounts ranging from 
$500 to $10,000 on each. Affidavits of two jurors were also 
filed in which it was stated that the jurors had agreed to place 
amounts on ballots, and the quotient of the total divided by 
12 was to be the verdict. The court of appeals in its opinion 
states that “it is evident that if the affidavit of the jurors repre- 
sents what was done by the jury in reaching the verdict which it 
returned, and if it was competent and proper evidence to be 
offered on the motion for a new trial, the verdict is a quotient 
verdict, recognized as illegal because of chance and it must be 
set aside.” The court then found that the ballots themselves 
did not tend to show a quotient verdict, and affirmed the judg- 
ment based upon the verdict. The fact that the claim was made 
and that the court saw fit to use the language which it did in 
condemning quotient verdicts is further support of the sugges- 
tion made earlier that law in the books and law in the jury 
room bear slight resemblance one to the other. 

In many if not in most of the cases which were followed in 
this study the amount of the verdict was determined by ballot- 
ing and obtaining a quotient. In the books it makes all the dif- 
ference in the world whether the jurors go through a certain 
mumbo-jumbo before they ballot, to the effect that the quotient 
will be the verdict. It is submitted that there is nothing so 
obviously wicked or outrageous about such a course of proced- 
ure, that any group of laymen ought to realize the illegality of 
it, and shun it as the work of the devil. It is extremely rare for 
a court in the charge to call attention to the illegality of the 
practice. And yet in most jurisdictions the law is settled that 
where a quotient verdict has been returned a new trial must be 
granted.** Is it not a serious reflection on the efficiency of the 
administration of justice that there is always the possibility of 
a verdict being set aside and the entire jury trial being held for 
naught, because laymen were not familiar with a fine distinction 


84 See annotation “Quotient Verdicts” 52 A.L.R. 41. 








18 LAW JOURNAL — DECEMBER, 1935 


concocted by lawyers, but kept jealously secret until it can be 
brought out to nullify the work of the jury? 

There were a great many other features of jury trials which 
were seen in a new perspective as a result of getting the jurors’ 
reaction to them. In one case interrogatories were attached to 
the petition,” and the refusal of the officers of the defendant 
company to unequivocally answer those questions had a ma- 
terial bearing on the large verdict rendered against it.*° 

In another bus case the over-willingness of certain pas- 
sengers to testify favorably to the defendant company had much 
to do with the adverse verdict. A little too much zeal on the 
part of one who is supposed to be merely a disinterested witness 
may become a dangerous thing. 

The lack of attention given to exhibits, such as X-ray pic- 
tures,” and to the written instructions and pleadings which go 
to the jury room was surprising.** One case developed a feature 
of jury trial that may or may not be rather common. This case 
was bitterly contested and the trial consumed more than a week 
and resulted in a disagreement. One of the jurors, an excep- 
tionally intelligent woman, was quite incensed that three of the 
jurors were so much influenced by something other than the 
evidence presented. She said that these three insisted upon 
having Divine guidance before making a single decision, and 
having obtained it, no amount of persuasion or reasoning could 

35 G.C. 11348. 

*® Two corporations organized under the laws of different states had 
similar names and were closely affiliated in business. The truck of one of them 
was alleged to have collided with plaintiff’s automobile. The interrogatories 
were intended to clear up the doubt as to whether the truck in the collision 
was that of defendant or of the other company. Each of three questions was 
answered “We don’t know.”’ Counsel for plaintiff made capital of the evasive- 
ness in his argument to the jury. 

37 In one case, doctors who had testified for the opposing parties had 
disagreed as to the meaning of certain shadows on an X-ray picture. It de- 
veloped that although the picture had gone to the jury room no attention had 
been given to it. The jurors expressed the belief that if the doctors could not 
agree as to what the picture meant it was a waste of time for laymen to study it. 


*8 Perhaps it is not so surprising when one recalls the horror which the 
layman has of legal terminology. 
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have the slightest effect. It may be that she was mistaken in 
so characterizing these individuals. In any event it is remark- 
able that, in a civil action with nothing more vital at stake than 
a few hundreds of dollars, an attitude of that sort should be 
found in the jury room. 

If space and the reader’s patience permitted, other features 
of this study could be recounted. Perhaps enough has been 
said to indicate the writer’s belief that the law in the books has 
enjoyed too much of a monopoly of the attention of those pur- 
suing a legal education. The study just described was crude 
and amateurish in many respects and cannot be regarded as 
anything more pretentious than a starter. It is believed, how- 
ever, that if other studies of somewhat similar character could 
be made, much useful knowledge concerning the actual admin- 
istration of justice might result. If no other result is to come, 
it has at least aroused in two law teachers a new interest in that 
old, and yet new field, the law of the jury room. 
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THE OHIO GUEST ACT 


B. Bernarp Wo .son 


To properly appreciate the legal significance of the Ohio 
Guest Act, it is desirable to look at the law as it previously 
stood, the difficulty which this act attempted to remedy, and the 
judicial interpretation of the several acts in other states. 


Common Law LIABILITY OF THE OWNER OR OPERATOR 
oF A Moror VEHICLE Tro His Guest 


The case of Sparrow, Ex’r., et al. v. Levine, Adm’r.’ ex- 
presses the Ohio common law rule and is the weight of authority 
in this country. The rule is accurately stated in the syllabus 
which reads, “The owner or operator of an automobile owes to 
an invited guest the duty to exercise reasonable care in the 
operation of an automobile and not to unreasonably expose him 
to danger and injury.”” The Arkansas courts have held this 
rule to apply whether the occupant is invited or self invited, or 
whether he be a guest or passenger or guest by sufferance.* Some 
courts have made the distinction between one who pays for his 
transportation, calling him a passenger, and one who rides gra- 
tuitously calling him a guest; and these courts impose a duty of 
greater degree of care to the former than to the latter. Ohio 

* 19 Ohio App. 94 (1923). 

2 See Lindeman v. Rosche, 2 Ohio Abs. 235 (1924). A minority view 
adheres to the degree of negligence theory. See the following authorities: 
Pepper v. Morrill, 24 Fed. 2d 320 (1928); Peavy v. Peavy, 36 Ga. App. 
202, 136 S.E. 96 (1926); Dailey v. Phoenix Inv. Co., 155 Wash. 597, 285 
Pac. 657 (1930). This theory has been greatly disapproved in a number of 
cases. See Hewlett v. Schadel, 68 Fed. 2d 502 (1934). 

3 Bennett v. Bell, 176 Ark. 690 3 S.W. (2d) 996 (1928); Guerdin v. 
Fisher, 179 Ark. 742, 18 S.W. (2d) 345 (1929). But in any case, the host 


is not an insurer. Flier v. Flier, 461 Pa. 519, 152 Atl. 567 (1930). 
* Garrett v. Hammock, 162 Va. 42, 173 S.E. §35 (1934). 
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apparently does not make this distinction, for the court in Spar- 
row v. Levine’ said at page 101, “The courts of Ohio have not 
differentiated as to the degree of care in an action for damages 
for a tort, except in cases of carriers for hire, when the highest 
degree of care is required.” The gratuitous nature of the trans- 
action, or the nature of the consideration given by the occupant 
for his ride is, however, an important factor to be considered by 
the jury in determining what is reasonable care within the Ohio 
rule. 

While in most states, including Ohio, the driver’s negligence 
will not be imputed to the guest," the latter is under a duty to 
use reasonable care for his own safety.’ If the guest can be 
said to be contributorily negligent or acquiescent in the driver’s 
negligence of which he is conscious and does not protest, he may 
not recover.” A guest may not completely give himself up to 
the care of the driver, and then claim that he was in the exercise 
of proper care.*° This duty of the passenger to learn of the 
danger and warn the driver thereof is only to the extent of 
using ordinary care, however."” The intoxication of the guest 
may constitute contributory negligence, although it is not so of 
itself.” 

° 19 Ohio App. 94 (1923). 

® See note on imputed negligence, 32 Micn. L.Rev., 274 (1934). 

* The guest must exercise reasonable care for his own safety. Hughes v. 
Hanslemen, 44 Ohio App. 516 (1933); Rohr, Admr. v. The Scioto Valley 
Traction Co., 12 Ohio App. 275 (1927). In B. & O. R. R. v. Brown, 
Admr., 36 Ohio App. 404, 173 N.E. 298 (1930) where the host’s car stalled 
on the railroad track, the court held that the guest was bound to exercise ordi- 
nary care for her own safety and that the fact of whether or not she exercised 
the proper care was a question for the jury. 

8 Dedman v. Dedman, 155 Tenn. 241, 291 S.W. 449 (1927). 

® Smith v. Rinderknect Lumber Co. 10 Ohio App. 37 (1931); Hocking 
Valley Ry. Co. v. Wyke (122 OS. 391, 17 N.E. 860 (1930). But the negli- 
gence of the host may not be imputed to the guest in Ohio unless they are 


in the execution of a joint enterprise. T'oledo Ry. Co. v. Mayers, 93 Ohio 
St. 304, 112 N.E. 1014 (1916); Ruskamp v. Cincinnati Traction Co., 23 
N.P. (N.S.) 553 (1919). 

1° Simensky v. Zwyer, 40 Ohio App. 275, 178 N.E. 422 (1931). 

™ Simensky v. Zwyer, supra. Whether the guest was guilty of contribu- 
tory negligence in going to sleep has been uniformly held to be a question 
of fact for the jury. See interesting notes in 12 Bosron U.L. REv., 314 
(1932); 17 Minn. L.Rev., 222 (1933); 31 Micu. L.Rev. 717 (1935). 
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The protection which the common law affords the guest has 
led to a tremendous amount of litigation. The increasing num- 
ber of cases has caused insurance companies to bring pressure 
upon the several legislatures in an attempt to induce them to 
pass these Guest Acts, relieving hosts of liability to their 
guests.’* The plight of the insurance company is well expressed 
in Best’s Jusurance News, issue for Dec. 10, 1932, at page 425, 
“Automobile liability insurance has given birth to an entirely 
new but very rapidly growing class of litigation, popularly 
termed “guest cases” in which the plaintiff, while purportly 
seeking compensation from the driver of the car in which he 
was injured, is generally using his host as a mere conduit for 
recovery from his assurer. Such cases are difficult if not im- 
possible of defense on the merits, by reason of the defendant’s 
desire to see his friend or relative collect for his injuries in- 
asmuch as it is the insurance company that pays.” 

The Ohio Guest Act”* reads as follows: “The owner, 
operator, or person responsible for the operation of a motor 
vehicle“ shall not be liable for loss or damage arising from 
injuries to or death of a guest while being transported without 
payment therefor in or upon said motor vehicle, resulting from 
the operation thereof unless such injuries or death are caused 
by the wilful or wanton misconduct of such operator, owner, or 
person responsible for the operation of said motor vehicle.” 

Connecticut was the first state to enact this type of legisla- 
tion in 1927. The amended statute in 1930 was the model for 
subsequent legislation in other states. The Connecticut Statute 
precludes recovery by the guest unless the accident “shall have 


1? For a list of states legislating on this subject, see 18 Iowa L.REv., 78, 
79, Note 7 (1932). 

*8 Ohio G.C. Sec. 6308-6, 115 Ohio Laws 57 (1933) effective June 
14, 1933. 

14 Par. 2 of the G.C. Sec. 620 now defines “motor vehicle” as follows: 
** “Motor vehicle’ means any vehicle propelled or drawn by power other than 
muscular power, except road rollers, traction engines, steam shovels, gasoline 
shovels, electric shovels, well-drilling machinery, ditch-digging machinery and 
farm machinery.” 
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been intentional on the part of said owner or operator or caused 
by his heedlessness or reckless disregard of the rights of others.” 


JupiciaL INTERPRETATION OF Guest AcTs 
Constitutionality 


The constitutionality of the Connecticut Act was upheld in 
the Supreme Court of Connecticut in Silver v. Silver,” 108 
Conn. 371, 143 Atl. 240 (1928), affirmed in the United States 
Supreme Court, 280 U.S. 117, 74 L.Ed. 67 (1929). The court 
held that a state statute providing that no person carried gra- 
tuitously as a guest in an automobile may recover from the 
owner or operator for injuries caused by its negligent operation, 
is not in conflict with the equal protection of the laws clause of 
the Fourteenth Amendment because of the distinction it makes 
between passengers so carried in automobiles and those in other 
classes of vehicles. In pointing out that the regulation need not 
apply to all vehicles, Mr. Justice Stone said in 280 U.S. 117, 
124, “It is enough that the present statute strikes at an evil 
where it is felt and reaches the class of cases where it most fre- 
quently occurs.”””® 

The Michigan Guest Act was likewise assailed as contra- 
vening the Equal Protection of Laws clause of the Fourteenth 
Amendment but was upheld in Naudzius v. Lahr.” The court 
said, “It would be threshing old straw to discuss the accepted 
fact that the motor car has presented social, financial, and gov- 
ernmental problems which justify the legislature in reasonably 
classifying it apart from other vehicles-in the enactment of 
laws.” 

An Oregon statute,” reading that acceptance of a free ride 
in a motor vehicle will be presumed to be a waiver by said guest 
of liability for accidental injury caused him by the owner or 


© Gen. Stat. Rev. of 1930, Sec. 1628. 

6 See Romansky v. Cestaro, 109 Conn. 654, 145 Atl. 156 (1929). 
7 253 Mich. 216, 234 N.W. 581 (1931). 

*® Chap. 342, 1927 Session Laws. 
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driver, was held unconstitutional in Stewart v. Hauk.** The 
court said that while the legislature may change the remedy or 
the form of procedure, attach conditions precedent to its exer- 
cise, and perhaps abolish old and substitute new remedies, it 
cannot deny a remedy entirely. In Oregon the statute sought 
to wipe out entirely the jural significance of a breach of duty 
which previously was regarded as a cause of action. In 1929, 
however, Oregon changed its statute” to read like that of Con- 
necticut. The amended statute was upheld in Perozzi v. Ga- 
niere, the court holding that the enactment was within the 
police power of the legislature and not invalid as contrary to 
the state constitution which gives every man a remedy by due 
course of law for injury done him in his person, property, or 
reputation. Article I, Sec. 10 of the Oregon Const.” 

The Delaware statute relieving the operator or owner of a 
motor vehicle from any liability whatsoever to his guest was 
held unconstitutional in Coleman v. Rhodes.” The court said 
that the legislature could not relieve the operator or owner of 
an automobile from the consequences of an act that was inten- 
tional or wilful. Delaware, too, later enacted a new Guest Act 
modeled after the Connecticut statute.** Intentional, wilful and 
wanton disregard of the rights of others were made exceptions 
to relief of host’s liability. Its constitutionality was upheld in 
Hazzard v. Alexander.” 

The Ohio Guest Act which includes “vehicles” solely within 
its scope will (on the authority of Silver v. Silver, supra) in all 
probability not be held unconstitutional on the ground of re- 

%° 27 Or. 589, 271 Pac. 998 (1928). 

2° 55 —1210 Oregon Code 1930. 

1 40 Pac. (2d) 1009 (Or., 1935). 

*2 This section of the Oregon Constitution is very similar to Article 1, 
Sec. 16 of the Ohio Constitution. 

73 159 Atl. 649 (Dela., 1932). An amendment to the Guest Act of 
California eliminating gross negligence as a ground for recovery was held not 
unconstitutional as destroying the right of recovery for negligence. Forsman 
v. Colton, 136 Calif. App. 97, 28 Pac. (2d) 429 (1933). 


*4 1933 Laws Del. Vol. 38, C. 26. 
7° 173 Atl. 517 (Dela., 1934). 
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pugnancy to the Equal Protection of Laws clause. And the fact 
that the remedy of the guest in Ohio is not wholly taken away 
but merely limited, will probably influence the Ohio courts not 
to hold the Ohio Guest Act unconstitutional as depriving one 
of his constitutional remedy under Article I, Sec. 16 of the 
Ohio Constitution on authority of Perozzi v. Ganiere, supra.” 


Ts the Act Retroactive? 

The first problem relative to Guest Acts that arose in the 
several states was the question of whether or not the Act was 
retroactive. The answer has usually been held to depend upon 
whether or not the subject matter of the act defines substantive 
or remedial rights. If the statute relates to substantive rights 
it cannot be retroactive since it would contravene Sec. 28, Art. 
II of the Ohio Constitution which denies the legislature the 
right to pass retroactive laws. This was expressly held in Rita 
LD’ Archer v. Rosenberger.*" It has been held in Ohio in the case 
of Smith v.N. Y.C. R. R., et al,” that “a statute which relates 
exclusively to remedial rights is not within the purview of the 
constitutional inhibition against the legislative enactment of 
retroactive laws.” Ina case decided one month earlier the Ohio 
Guest Act was held not to be retroactive on the ground that the 
act contained no provision making it applicable to pending sec- 
tions.” In Castro v. Singh,” the court said, “The guest’s right 
to sue his host for gross negligence or any type of negligence 
existed at common law; and any statute impairing that common 
law right is not retroactive in operation unless made so by its 
terms.””** 


*6 Art. 1, Sec. 16 guarantees to every person for injury done him in his 
lands, goods, person, or reputation a remedy by due course of law. 

*7 31 N.P. (N.S.) 137 (1933). See also Smith v. Laffar, 137 Ore. 230, 
2 Pac. (2d) 18 (1931) where the act was held to define substantive law. 

78 122 Ohio St. 45, 170 N.E. 637 (1930). 

29 Wm. Schultz v. City of Cincinnati, et al., 31 N.P. (N.S.) 284 (1933). 
See also Weller, Exr’s. v. W. Orstall, 129 Ohio St. 603, 18 Ohio Abs. (1935). 

°° 131 Calif. App. 106, 21 Pac. (2d) 169, 170 (1933). 

*1 See also Godfrey v. Brown, 120 Calif. 57, 29 Pac. (2d) 165 (1934); 
Callet v. Alito, 210 Calif. 65, 290 Pac. 438 (1930). Cf. Willi v. Schaefer 
Hitchcock Co., 217 lowa 183, 251 N.W. 158 (1933); Kaplan ©. Kaplan, 213 
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Wilful Misconduct, Wanton and Reckless 
Disregard, and Gross Negligence” 


In DeShelter v. Kordt (note 31) interpreting the Michigan 
Guest Act, the accident having happened in Michigan, the court 
held that the host was not wilfully negligent in running over a 
concrete abutment because of a glare of lights. The court de- 
fined “wilful” under the Michigan Act as “including design and 
purpose and implying that the act was done with a set purpose 
to accomplish the results which followed it. It involves more 
than negligence; it implies malice.” The court in Reserve 
Trucking Co. v. Fairchild,” defines “wilfulness” (quoting Mar- 
shall, C. J. in Payne v. Vance, 103 Ohio St. 59) as implying 
“design, set purpose, intention, deliberation.” The court then 
concluded that strictly speaking, “wilful negligence” was not 
negligence at all; for whenever an exercise of the will is exerted 
there must be an end to inadvertence.” Thus several courts 
have refused to consider going to sleep while driving as wilful 
misconduct within the meaning of the Guest Act.** Massachu- 
setts contra.*’ This rule of holding going to sleep not wilful 


lowa 646, 238 N.W. 682 (1931). Whether or not the Act defines substantive 
rights may become a question of some importance where an accident occurs 
in a foreign state: if the act is remedial or procedural the law of the forum 
must control; but if substantive, the law of the place where the accident 
occurs, governs. Rita L’Archer v. Rosenberger, 31 N.P. (N.S.) 137 (1933). 
DeShelter v. Kordt, 43 Ohio App. 237, 183 N.E. 85 (1931). See also Her- 
rell v. Hickok, 49 Ohio App. 347 (1934). 

82 See the very enlightening article of Mr. J. R. Corish, The Automobile 
Guest, 14 Boston L.R. REv., 728 (1934). 

53 Mbntgomery v. Muskingum Booming Co., 88 Mich. 633, 50 N.W. 
729 (1891). 

$4 128 Ohio St. 519, 191 N.E. 745 (1934). 

8° See Peterson v. Detwiler, 255 N.W. 529 (lowa, 1934); and sce Fly 
v. Swink, 17 Tenn. App. 627, 69 S.W. (2d) go02 (1934), holding inadvert- 
ence not equivalent to “heedlessness” under the Texas Act. 

8° Boos v. Sauer, 266 Mich. 230, 253 N.W. 278 (1934); Bailin v. 
Phoenix, 102 Calif. App. 117, 282 Pac. 411 (1929); See note in 18 Mar- 
QuUETTE L.REv., 193 (1934). 

37 Blood v. Adams, 269 Mass. 480, 169 N.E. 412 (1929). See Har- 
rington v. Lee Mercantile Co., 97 Mont. 40, 33 Pac. (2d) 553 (1934), 
where the driver lost consciousness at the wheel and was held not liable for 
resulting accident. The Court in Cleveland Ry. v. Owens, 3 Ohio Op. 516, 
(decided April 22, 1935) held that intoxication itself, alone does not consti- 
tute negligence. 
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misconduct does not obtain where a sleepy auto driver refuses 
to allow his guest to leave the car after which the driver falls 
asleep causing the car to crash. 

Where the charge is wilful negligence, contributory negli- 
gence is no defense any more than it would be in an assault and 
battery case.” The court in Higbee v. Jackson* has defined 
wanton negligence in the third paragraph of the syllabus: “To 
constitute wanton negligence it is not necessary that there should 
be ill will toward the person injured, but an entire absence of 
care for the safety of others which exhibits indifference to conse- 
quences.” Exceeding the speed limit has been held not to con- 
stitute “wanton and wilful misconduct” requisite to maintain 
statutory action by an auto guest.” 

The term “recklessness” is similar to “wantoness” and is 
defined under the Connecticut Guest Act cases as “an indiffer- 
ence to the consequences of the driver’s conduct.’ In these 
cases the evidence must show more than negligence.” Mere 
error of judgment or mere inadvertence is not sufficient to give 
the guest a recovery under the statute.“ 

Elements of wanton and wilful misconduct are well stated 
by the court in McLove v. Bean.“ They are: 1. Knowledge of 
the situation requiring the exercise of ordinary care; 2. Ability 
to avoid injury by ordinary care; 3. Omission to use care to 

38 DeShelter v. Kordt, supra, citing Gibbard v. Cursan, 225 Mich. 311, 
196 N.W. 398 (1933). 

°° 101 Ohio St. 75, 128 N.E. 61 (1920). This definition was approved 
in Reserve Trucking Co. v. Fairchild, 128 Ohio St. 519 (1934), which in 


turn is quoted by the Court in Bennie Bookshaum v. J. M. Cousins, 4 Ohio 
OP. 82 (decided September 19, 1935). 

© Finkler v. Zimmer, 258 Mich. 336, 241 N.W. 851 (1932). Failure 
to perform a statutory duty is not wilful misconduct within the Act. There 
must be actual or constructive knowledge of peril. Brown v. Fernandez, 140 


Calif. App. 689, 36 Pac. (2d) 122 (1934). 
" Vanderkruik v. Mitchell, 118 Conn. 625, 173 Atl. goo (1934). 
*? Berman v. Berman, 110 Conn. 169, 147 At!. 568 (1929). 
8 Vanderkruik v. Mitchell, supra. 
** 263 Mich. 113, 248 N.W. 566 (1933). 
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avert the threatened danger.*” Wilful or wanton misconduct 


need not be the sole cause of the accident in order to render the 
host liable under the act. If wilful misconduct contributed in 
the least respect, this is sufficient. Luke v. Marion, 271 Ill. 
App. 48 (1933). 

Gross negligence interpreted under the Nebraska Guest Act 
is defined as being greater than want of ordinary care or slight 
negligence and is equal to negligence of a very high degree but 
does not necessarily extend to wanton or wilful disregard.** The 
examination of the cases defining gross negligence reveals a 
hopeless turmoil of definitions, some courts including wanton- 
ness as an element, others not. The Vermont test of gross 
negligence is “indifference to legal duty or other forgetfulness 
of the plaintiff’s safety.” The Ohio rule on the subject seems 
the most reasonable. The court in Sparrow v. Levine™ says: 
“An examination of the authorities in Ohio leads to grave 
doubts as to whether there is an intelligible distinction existing 
between gross negligence and mere negligence. Gross negli- 
gence is negligence “with a vituperative epithet.” 


Who Is a Guest Within the Act 
Whether one is a guest within the meaning of the Guest 
Act becomes very important where the Act is pleaded as a de- 


45 See to the same effect, Elowitz v. Miller, 265 Mich. 551, 251 N.W. 
548 (1934). See also Forsman v. Colton, 136 Calif. App. 97, 28 Pac. (2d) 
429 (1932) distinguishing wilful misconduct from negligence. Cf. Monica 
v. Smith, 138 Calif. App. 695, 33 Pac. (2d) 418 (1934) defining these 
terms. 

46 Cf. Meck v. Fowler, 35 Pac. (2d) 410, 412 (1934). Reversed in 45 
Pac. (2d.) 194. This court said, “In this state the degrees of negligence are 
recognized. . . . In my opinion wilful misconduct is merely a degree of 
negligence, but of the highest or greatest degree.” 

Where a host is grossly negligent it is no defense that he did everything 
possible to extricate his guest from the peril which he made for him. Meath 
v. Northern Pac. Ry. Co., 17q Wash. 177, 36 Pac. (2d.) 533 (1934). 

*7 19 Ohio App. 94, 101 (1923). 

48 See Telegraph Company v. Griswold, 37 Ohio St. 301 at page 312, 41 
Amer. Rep. 500 (1881). In Simon v. Detroit Ry., 196 Mich. 586, 589, 162 
N.W. 1012, 1013, gross negligence is defined as “The Intentional failure to 
perform a manifest duty, in wanton, wilful or reckless disregard of the conse- 
quences as affecting the life or property of another.” 
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fense. Section 3 of the California Guest Act specifically defines 
a guest as being a person who accepts a ride in any vehicle with- 
out giving compensation therefor.“ In Crawford v. Foster” 
the court said, “We think the meaning of the language used is 
that a guest is one who is invited, either directly or by implica- 
tion to enjoy the hospitality of a driver of a car; who accepts 
such hospitality ;** and who takes a ride either for his own pleas- 
ure or on his own business without making any return to or 
conferring any benefit upon the driver of the car other than the 
mere pleasure of his company.”” 

It is generally held that one giving some consideration for 
carriage is a passenger and not a “guest” within the Guest 
Acts.°* The Ohio Guest Act specifically relieves a host of lia- 
bility to a “guest while being transported without payment 
therefor.” What then constitutes payment to take the case out 
of the Act? The consideration given for the ride need not neces- 
sarily be monetary. Thus in Haney v. Takakura,” where the 
plaintiff rode with his host, assisting in marketing oranges at 
the host’s request, the plaintiff was held not a guest but a pas- 
senger rendering compensation. The court in Smith v. Leflar,” 
in explaining the Oregon statute defined payment as “the trans- 
fer of money or property or some other thing of value in the 
discharge of an existing obligation. Ordinarily it means the 
discharge in money of a sum due. And the test of whether there 
was a sum due for transportation . . . is whether the defen- 
dant could have recovered in an action at law for the reasonable 
or agreed value of the transportation furnished.” It has been 

* Stat. 1929 page 1580. 

°° 110 Cal. App. 81, 293 page 841 (1930). 

*!The host-guest relationship is not affected by the fact that the host and 
guest are blood relatives. Najiar v. Horwitz, 172 Atl. 255 (Rhode Island, 
1934). See also Kaplan v. Kaplan, 213 lowa 646, 239 N.W. 682 (1931). 

52 See the Restatement of Torts, sec. 490, for the A.L.I. definition of 
“guest.” See Nemoitin v. Berger, 111 Conn. 18, 149 Atl. 233 (1930); Ro- 
mansky v. Cestaro, 109 Conn. 654, 145 Atl. 156 (1929). 

°° Garrett v. Hammack, 162 Va. 42, 173 S.E. 535 (1934). 


°* 2 Cal. App. (2d) 1, 37 Pac. (2d) 170 (1934). 
°° 137 Ore. 230, 2 Pac. (2d) 18. 
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also held that it is immaterial from whom the consideration em- 
anates in order to constitute the occupant a passenger and not a 
guest.”° Conferring a benefit upon the host is sufficient to elimi- 
nate the occupant from the operation of the Guest Act.” 
Where the riding in the host’s car is to result in some mu- 
tual benefit to the occupant and host, the occupant is not a guest 
within the Act.** See the recent case of Hallgreen v. Wilson 
(decided March, 1935), 18 Ohio Abs. 652, in which a servant 
contemplating transportation to her home as part of her com- 
pensation was held not a guest on the doctrine of mutual benefit. 
This situation of mutual benefit often arises in cases where a 
salesman of an auto dealer invites a prospective purchaser for 
a demonstration ride and an accident occurs. See a leading case, 
Bookhart v. Greenlease-Lied Motor Co., 215 lowa 8, 244 
N.W. 721 (1933). The court said at page 723, “A prospective 
buyer of an automobile . . . is not riding therein as a matter 
of hospitality—as a mere gratuity—but is rendering value re- 
ceived for his transporation.””* The same rule applies when a 


58 McGuire v. Armstrong, 268 Mich. 152, 255 N.W. 745 (1934); sec 
Blanchette v. Sargent, 173 Atl. 383 (N.H., 1934) where a motorist promised 
to pick the paintiff up in his auto, his son promising to “fix it up” with the 
motorist. “It is immaterial whether the compensation is direct or indirect.” 
Haney v. Takikura (Note 54). 

5? Moreas v. Ferry, 135 Calif. App. 202, 26 Pac. (2d) 886 (1933). 

58 “The legislature, when it used the word ‘guest’ did not intend to 
include persons who are being transported for the mutual benefit of both the 
passenger and the operator . . . of the car.” Kruey v. Smith, 108 Conn. 628, 
144 Atl. 304 (1929). 

In the following cases occupants of cars have been held not to be guests: 
A farm employee driven to work by his employer. Russell v. Parlee, 115 Conn. 
687, 163 Atl. 404 (1932). 

A servant driven by his employer to buy shoes for use in his employ- 
ment, Knuston v. Lurie, 217 lowa 192, 251 N.W. 147 (1933). 

One gratuitously helping to deliver goods. Jackson v. Queen, 257 
Mass. 515, 154 N.E. 78 (1926). 

Skilled driver accompanying novice for benefit of novice. Semons v. 
Toune, 285 Mass. 96, 180 N.E. 605 (1934). 

One cranking a car for his host. Hunter v. Baldwin, 268 Mich. 106, 
255 N.W. 431 (1934). 

°° In Olefsky v. Ludwig, 272 N.Y.S. 158, 242 App. Div. 637 (1934), 
the court held that as a matter of law the plaintiff’s contribution to expenses 
such as gasoline, oi] and garage charges do not constitute “payment for trans- 
portation” within the Connecticut Guest Act. 
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plaintiff is a prospective purchaser of real estate riding in the 
vendor’s car for purposes of inspecting the property."’ Master- 
servant relationships where tangible benefits accrue to the driver 
from the transportation such as saving the driver’s time or fa- 
cilitating his work are not within the Guest Act.” The courts, 
keeping in mind the purpose of the Act, are prone to find some 
consideration if at all possible where the facts warrant, in order 
that the case may not come within the Guest Act. 

In conclusion it may be said that the Guest Acts have un- 
doubtedly accomplished their aim, namely, to relieve insurance 
companies of court actions in which guest and driver collude to 
mulct the insurance company. While the common law of some 
states is identical to that which the guest statutes have codified, 
it is expected, nevertheless, that within a few years practically 
every state will enact this type of legislation. 


°° Sullivan v. Richardson, 119 Cal. App. 367, 6 Pac. (2) 567 (1931). 
®1 Knuston v. Lurie, 217 lowa 192, 251 N.W. 147 (1933). 








THE TENNESSEE VALLEY 
AUTHORITY ACT BEFORE 
THE COURTS 


RicHarD RanpboLPH BERRY 


In compliance with Section 124 of the National Defense 
Act of 1916, 39 Stat 215 (50 U.S.C.A. Sec. 79), the United 
States Government acquired certain properties in the vicinity 
of Muscle Shoals, Alabama, for the purpose of producing ni- 
trates and other war materials. Nitrate plants were constructed, 
and in 1926 the properties were unified by the completion of a 
large dam on the Tennessee River, called Wilson Dam. Until 
the passage of the Tennessee Valley Authority Act of 1933, 48 
Stat 58 (16 U.S.C.A. Sec. 831 et seq.), these Muscle Shoals 
properties stood idle except for the operation of the dam to 
improve navigation on the Tennessee River and the generation 
of limited quantities of electric energy and the sale thereof to 
the Alabama Power Company. 

The continued idleness of the Muscle Shoals properties as 
a whole and the annual waste of vast quantities of unused power 
at Wilson Dam had become a problem of grave concern to Con- 
gress. Several bills for public operation met with serious 
objection, and no offer for private operation had met with Con- 
gressional favor. To prevent the continued partial idleness and 
waste of power at Wilson Dam, Congress created by Act, a 
corporation designated the Tennessee Valley Authority (here- 
inafter called TVA), as a governmental agency for the purposes 
and with the powers, “to improve the navigability and to pro- 
vide for the flood control of the Tennessee River; to provide 
for reforestation and the proper use of marginal lands in the 
Tennessee Valley; to provide for the agricultural and industrial 
development of said valley; to provide for the national defence 
by the creation of a corporation for the operation of government 
properties at and near Muscle Shoals in the State of Alabama, 
and for other purposes.” 
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Among the powers conferred upon TVA by the Act was the 
power, to produce, distribute and sell electric power. TVA Act, 
Sec. 5(1). Congress specifically authorized its agency to con- 
vert the water power into electric energy and to sell and trans- 
mit it to the various types of purchasers in the surrounding 
territory. TVA Act, Sec. 10 and 12. It empowered the Au- 
thority to make such contracts, as to effectively execute the other 
provisions. TVA Act, Sec. 4(d). 

In the execution of the provisions of the Act, TVA had 
concluded contracts with various corporate persons, giving pref- 
erence, in accordance with a policy declared in the Statute, to 
municipalities and rural co-operatives. To perform these obli- 
gations it was necessary to contract with the Alabama Power 
Company, a corporation engaged in the production, transmission 
and distribution of electricity. Since this company owned all 
transmission lines extending from Wilson Dam, TVA in order 
to avoid the duplication of existing transmission facilities con- 
cluded such a contract January 4, 1934. 

The major provisions of the contract, after the recital of 
mutual benefits were: (1) An agreement by the Alabama 
Power Company to sell to the TVA certain transmission lines 
extending from the Government owned Wilson Dam to the 
surrounding territory in Northwestern Alabama, together with 
certain real property in the area known as the Joe Wheeler 
Dam Site. The respective properties to be delivered upon re- 
quest of the TVA, which agreed to pay the purchase price, ag- 
gregating $1,150,000 upon delivery. (2) The TVA agreed not 
to extend their operations of the direct sale of power beyond the 
limits of nine counties in the State of Mississippi; five and one- 
half counties in the State of Alabama; and four and one-half 
counties in the State of Tennessee. (3) The Alabama Power 
Company further agreed that it would offer its distribution sys- 
tems within the territory above named for sale to the respective 
municipalities in which such systems are located, at prices which 
it was willing to accept. (4) The TVA after waiting three 











34 
months for the negotiation and consummation of sales of the 
urban distribution systems, was to have the right to furnish 
electric power to any and all such systems, regardless of whether 
the Alabama Power Company had sold them to the munici- 
palities. 

On September 13, 1934, George Ashwander et a/, minority 
of the preferred stockholders of the Alabama Power Company, 
brought suit to enjoin performance of the above-mentioned 
contract, after they had formally but unsuccessfully demanded 
that the Company itself institute suit to rescind the contract. 
An action was commenced in Circuit Court of Limestone Coun- 
ty, Alabama, and was later removed to the District Court, N.D. 
Alabama, upon petition of the TVA. 

The District Judge made the following, among other find- 
ings of fact: It is not the purpose of TVA to limit the produc- 
tion of electric power to that needed by the Government in 
manufacturing war materials and providing for navigation, but 
its declared policy is to utilize to the fullest extent possible all 
the electric enegry which the Wilson and other dams are capable 
of producing; by producing first, governmental needs and then 
by seiling the surplus to users of electricity, in competition with 
public utility corporations engaged in the manufacture, trans- 
mission, and distribution of electricity. In disposing of surplus 
power the TVA intends to obtain revenue, but at the same time 
to undersell its private competitors in order to establish a 
“power yardstick,” and to demonstrate the advantages of public 
over private ownership of electric light plants. 

Upon these findings (which the Circuit Court of Appeals 
assumed to be correct since none of them were challenged), 
the District Court concluded as a matter of law, that Congress 
had no Constitutional power to confer upon the TVA, or any 
federal agency, the right to enter into such a contract, and since 
void as to the TVA, it was void also to the Alabama Power 
Company. It was the view of the District Judge that the TVA, 
while it had the implied right to dispose of any surplus power 
unintentionally created in the exercise of a bona fide effort to 
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make such power only as was needed for the manufacture of 
war materials and for serving the necessities of navigation, had 
and could have no constitutional authority intentionally to create 
and sell any additional surplus. The Court therefore enjoined 
further performance of the contract of January 4, 1934, Ash- 
wander, et al. v. Tennessee Valley Authority et al., 9 Fed. Supp. 
965 (1935). 

It was the contention of the TVA, in an appeal to the Circuit 
Court of Appeals, sth Circuit, that as an agency of the United 
States it had the constitutional right and statutory authority to 
dispose of all electric power, in excess of such of it as may be 
needed from time to time for the production of war materials 
and for purposes of navigation, that the Wilson Dam operated 
to its full capacity could be made to produce. 

The arguments and citations in support of such contention 
are as follows: 

I. The statutory authority of the TVA to acquire transmis- 
sion lines, to produce, distribute and sell electric power, is 
express and clear. Particularly, Sections 10, 11, and 12, of the 
TVA Act, supra, were conceived and adopted for the purpose 
of a larger utilization and operation of the Muscle Shoals prop- 
erties. 

II. The authorization of the TVA, by Congress, to acquire 
transmission lines to facilitate the sale of electric energy avail- 
able at Wilson Dam is constitutional under the commerce clause 
of the Constitution. The Federal Government is authorized to 
conserve, protect, and improve navigable waters of the United 
States. Ever since the historic decision in Gibbons v. Ogden, 9 
Wheat. 1 (1824), the Supreme Court has consistently given a 
liberal interpretation to the commerce power in order to main- 
tain the navigable waters of the United States. United States v. 
Rio Grande, 174 U.S. 690 (1899); Scranton v. Wheeler, 179 
U.S. 141 (1900); Wisconsin v. Duluth, 96 U.S. 379 (1877). 
In the course of this power, it became apparent that the protec- 
tion and improvement of navigation is physically, functionally 
and economically related to other phases of water use and con- 
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trol; such as flood control, Jackson v. U.S., 230 U.S. 1 (1913); 
watershed protection, U.S. v. Griffin, 58 F.(2d) 674 (W.D.Va. 
1932); irrigation, Arizona v. California, 283 U.S. 423 (1931). 
As each of these problems has arisen, the federal commerce 
power has been invoked to act affirmatively in certain of these 
fields in aid of navigation. 

The generation, transmission and sale of electric energy 
made available by the construction and operation of a naviga- 
tion dam is a reasonable incident of the exercise of the power of 
the Federal Government over navigable waters. Green Bay and 
Mississippi Canal Company v. Patten Paper Company, 172 
U.S. 58 (1898). The right to dispose of the incidental power 
was confirmed in United States v. Chandler-Dunbar Water 
Power Company, 229 U.S. 53 (1913). 

III. The generation, transmission and sale of surplus electric 
energy created at Wilson Dam is authorized under the “war 
powers” of Congress (Article I, Sec. 8, sub-sec. 1, 11, 12, 13, 
14, 15 and 16, of the Constitution of the United States). Mc- 
Culloch v. Maryland, 4 Wheat. 316 (1819), in upholding the 
constitutionality of national banks. United States v. Gettysburg 
Electric R. R. Co., 160 U.S. 668 (1896), it was not required 
that the measure be indispensable in order to place it within the 
“necessary and proper” category. 

IV. The generation, transmission and sale of surplus electric 
energy at Wilson Dam is within the powers conferred upon the 
Congress by clause 2 of Sec. 3 of Article 4 of the Constitution, 
which provides: “The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United States; * * *.” 
This provision contains no limitations in terms, and the decisions 
of the Supreme Court establish: first, that Congress has unlim- 
ited authority to dispose of the public property. In United States 
v. Gratiot, 14 Pet. 526 (1840), the Court rejected the conten- 
tion that the power to dispose included only the power to sell 
the fee, but not the power to lease the use, of public lands. See 
also Utah Power and Light Co. v. United States, 243 U.S. 389, 
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at 404 (1917); Ruddy v. Rossi, 248 U.S. 104, at 106 (1918); 
Camfield v. United States, 167 U.S. 518 (1897); Light v. 
United States, 220 U.S. §23 (1911). Second, the cases dem- 
onstrate that Congress may adopt all reasonable means to pro- 
mote its chosen policy relating to Government property, Ruddy 
v. Rossi, supra; Camfield v. United States, supra; McKelvey v. 
United States, 260 U.S. 353 (1922); United States v. Alford, 
274 U.S. 264 (1927). It is plain that the water power neces- 
sarily created as a by-product, by the construction of a naviga- 
tion dam is the property of the United States. In Kaukauna 
Water Power Co. v. Green Bay and Mississippi Canal Co., 142 
U.S. 254 (1891), it was held that water power created by 
construction of a government dam belongs to the government. 
Green Bay and Mississippi Canal Co. v. Patten Paper Co., 
supra. And the conversion of water power into electric energy 
and the transmission of such energy to the market for sale are 
reasonable means of disposing of Government-owned power. 
Ruddy v. Rossi, supra; Camfield v. United States, supra; Van 
Lear v. Eisele, 126 Fed. 823 (1903). It may dispose of the 
power in order to avoid waste, or to liquidate the cost of the 
dam, or to make a widespread distribution of the benefits of 
the power. 

V. The contention that the TVA is engaged in a “proprietary 
business” beyond the power of the National Government, was 
answered by the citation of the following cases. There is noth- 
ing express in the Constitution about the National Government 
engaging in a proprietary business, any more than there is about 
creating corporations to conduct a banking business, McCulloch 
v. Maryland, supra; First National Bank v. Fellows ex rel. 
Union Trust Co., 244 U.S. 416 (1917); Smith v. Kansas City 
Trust Co., 255 U.S. 180 (1921). In United States v. Gratiot, 
supra, it was held over objections on the ground of its being a 
proprietary business, that the Government could lease lead 
mines. In King County v. United States Shipping-Board 
Emergency Fleet Corp., 282 Fed. 950 (C.C.A. 9th, 1922), and 
Sloan Ship Yards v. United States, 272 Fed. 132 (1921), the 
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constitutionality of the establishment, ownership and operation 
of merchant ships was upheld. In New Brunswick v. United 
States, 276 U.S. 547 (1928), the constitutionality of the United 
States Housing Corporation was assumed. By Act of August 
24, 1912, 37 Stat. 557, the Parcel Post was established and its 
validity has been unchallenged. The mere fact that one of the 
incidental results of the exercise of such a constitutional power 
is a governmental activity in a field more commonly occupied 
by private corporations is not a reason for denying the existence 
of the power; a fortiori when the field is frequently occupied 
by other public agencies. The conduct of business in competition 
with the private interests may, of course, be for a public pur- 
pose. Standard Oil Co. v. City of Illinois, 114 Neb. 243, 207 
N.W. 172, 275 U.S. 504 (1927). Mr. Justice Brandeis in 
Emergency Fleet Corp. v. Western Union, 275 U.S. 415 
(1928), said, “It is no constitutional objection to its existence 
or to its exercise that the property or contracts of individuals 
may be incidentally affected.” Juilliard v. Greenman, 110 U.S. 
421 (1884). 

VI. The TVA contended that there is no unconstitutional dele- 
gation of legislative power in the sections of the Act relating to, 
the construction and operation of dams, the generation and sale 
of electric energy, and the acquisition of transmission lines. The 
TVA declared, that the case at bar is unlike the cases of Panama 
Refining Co. v. Ryan, 55 Sup. Ct. 241 (1935) and United 
States v. Schecter, §5 Sup. Ct. 837 (1935). The Supreme Court 
held in both cases that the delegation provisions were uncon- 
stitutional because standards and policies laid down by Congress 
for the guidance of the administration agencies were not definite 
and clear, and permitted such agencies to determine their own 
policies and standards for the laying down of rules. By the 
TVA Act, Congress has not attempted to authorize the TVA to 
lay down any rules of conduct for persons. The Act conferred 
no power upon the Board of Directors to make any laws or 
rules. It simply authorized the TVA to do certain acts “in 
execution of the Act of Congress.” Union Bridge Co. v. United 
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States, 204 U.S. 364 (1907); Ryan v. Chicago, B. & Q. Rail- 
road Co., 59 F(2d) 137 (C.C.A. 7th, 1932); Louisville Bridge 
Co. v. United States, 204 U.S. 364 (1907). 

The Circuit Court of Appeals, taking cognizance of the con- 
tentions of the TVA concluded as a whole that the decree of 
the District Court was erroneous. The Court held, that the 
United States by virtue of lawful ownership of Wilson Dam, 
owns also the water power inevitably created by the dam. 
National Defence Act of 1916, supra. Under the constitutional 
power to dispose of property belonging to the United States, 
Congress may dispose of surplus water power created at Wilson 
Dam, and the right of disposal is not limited to that part of the 
power accidentally produced in excess of the amount strictly 
necessary for national defence or navigation purposes, and the 
proceeds may be applied toward reimbursement of the cost of 
the dam. It is held, not beyond the power of Congress or of 
the TVA as not being reasonably or substantially related to war 
and commerce powers conferred on Congress. It may adopt any 
reasonable means, whether of lease, or sale for disposition of 
surplus power produced at Wilson Dam, owned by the United 
States. The Federal Government, although it may not engage 
at will in private business, may sell property it owns even if in 
so doing it competes with other public or private property 
owners. 

The contract by the TVA to purchase private power com- 
pany transmission lines to convey surplus electrical energy is 
not invalid or ultra vires the Authority, as not unreasonably 
related to the exercise of war and commerce powers, * * * since 
the Government has the right to dispose of all excess power and 
use of transmission lines to facilitate sales was not unreasonable 
or inappropriate to that end. The TVA generation, transmis- 
sion and sale of electric energy is therefore held within the 
statutory and constitutional power of the Authority. Tennessee 
Valley Authority, et al. v. Ashwander, 78 F.(2d) 578 (1935). 

The issue is raised. The statutory and constitutional power 
of the Tennessee Valley Authority to execute the contract en- 
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joined now rests upon the construction and interpretation by the 
Supreme Court of the United States. 

The court, in its opinion, may take one of several positions. 
It may deal specifically with the contract and declare it negatory 
as ultra vires the Authority. It may hold that Congress has no 
right to delegate such specific powers in the Act, and therefore, 
the latter is unconstitutional as to those sections involved. 
United States v. Schecter, supra. The court may declare the 
Act unconstitutional on the ground that the creating and selling 
of power far beyond the necessities of inter-state commerce or 
war could not be justified as a legitimate exercise of these pow- 
ers, or of the power to dispose of and make all needful Rules 
and Regulations respecting the territory or other property be- 
longing to the United States; that it was in reality not an exer- 
cise of these powers, but an unwarranted invasion of a field of 
legislation reserved to the States. 

Or the Supreme Court may affirm the decision of the Circuit 
Court of Appeals: that there has been no unconstitutional dele- 
gation of power; that the Tennessee Valley Authority has not 
exceeded its statutory authority; and that the creation and sell- 
ing of power is a power legitimately derived from the granted 
powers named above. 
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Political and financial difficulties facing the Ohio State University as a 
whole, have prevented the Law College faculty from adopting this publica- 
tion as the school’s official Law Journal. The Journat therefore continues 
under the guidance of law students and the financial support of the Student 
Bar Association. The situation presents an excellent example of student initi- 
ative and interest. E. R. T. 
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CODE PLEADING 


PERSONAL REPRESENTATIVE AS A PARTY TO FORECLOSURE SUIT 
AGatnst REAL PRopERTY OF AN ESTATE. 


A practical problem in Ohio probate procedure is presented by the 
question of whether the personal representative is a necessary party to a 
foreclosure action brought by a mortgagee on real property belonging to 
the estate. A usage prevalent in Ohio is to join the personal representa- 
tive in all foreclosure actions and where there is no personal representa- 
tive, to have one appointed in order to make him a party defendant. 

It is generally held in the United States that a personal representative 
is not a necessary party to an action to foreclose a mortgage on real 
property belonging to the estate. On the other hand, he is a proper party 
as the land of a decedent is an asset in the hands of his personal repre- 
sentative for the payment of his debts, if needed for that purpose. 
Trapier v. Waldo, 16 S.C. 276 (1881); Worthington v. Lee, 2 Bland. 
678 (Md. 1830); Henry v. McNew, 29 Tex. Civ. App. 288, 69 S.W. 
213 (1902); Daniel v. Grahame, 2 Har. & G. (Md. 1827); Simon 
v. Sabb. 56 S.C. 38, S.E. 799 (1899); Prager v. Wootton, 30 S.W. 
(2nd) 845 (Ark. 1930); United Security Life Ins. & Trust Co. v. 
Vandegrift’s Adm’r., 51 N.J.E. 400, 26 A. 985 (1893); Bliss Code 
Pleading (3rd Ed.) Sec. 102; Story, Equity Pleading (10th Ed.) 
Sec. 196. 

A minority of the jurisdictions uphold the view that the personal 
representative is not only a proper but a necessary party to an action to 
foreclose a mortgage. In California the general code provides that the 
heir shall be represented by the representative, but the other jurisdictions 
support their conclusions by nothing other than the statement itself. Miles 
v. Smith, 22 Mo. 502 (1856); Huston v. Stringham, 21 Ia. 36 
(1866); but the decision of the case is weakened because it relies on 
the authority of Darlington v. E ffey, 13 Ia. 177 (1862), wherein the 
court held that the representative was a proper rather than a necessary 
party; Seal v. Chadwick, 45 A. 718 (Del. 1900); McCaughey v. 
Lyall, 152 Cal 61, 93 Pac. 681 (1908). 

The only authority available in Ohio is found in the decisions of 
inferior courts and respectable authorities on Ohio probate procedure. 
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These express the view that the personal representative is a necessary 
party only where judgment is demanded against the estate though he is 
a proper party in all cases. The earliest decision, that in Hall v. Musler, 
1 Disney 36 (Ohio, 12 Ohio Dec. 471 (1855), while not stating that 
proposition in so many words, seems to reach that conclusion. However, 
the law so stated in McMahan v. Davis, 19 O.C.C. 242, 10 C.D. 467 
(1899), and that case is approved in a dictum in Sherman v. Millard, 
6 C.C. (N.S.) 338, 17 C.D. 175 (1904). See also Phillips, Code 
Pleading (1st Ed.) Sec. 508. 

The minority American view purports to find its support in four 
instances: 1. Where the property is sold on foreclosure sale for more 
than the mortgage debt. 2. Where a creditor files his claim within the 
statutory period but after inception of the foreclosure action. 3. Where 
the property is likely to be sacrificed on foreclosure sale. 4. Where a 
money judgment is sought against the estate. After careful consideration 
of the four situations, it is submitted that the only situation which supports 
the minority view is that wherein a money judgment is sought against 
the estate. 

If the property is sold for more than the mortgage debt, the joining 
of the personal representative to the foreclosure action offers no advan- 
tages. In any case, the money is paid into the probate court pending 
administration of the estate, and its disposition is handled through the 
court. This procedure is followed regardless of the amount realized 
through the sale. , 

When a creditor files his claim within the statutory period but after 
inception of the foreclosure action, that information can be had from the 
representative or the probate court whether or not the personal repre- 
sentative is a party to the foreclosure action. 

Where the property is likely to be sacrificed on foreclosure sale, the 
only power devolving upon the personal representative is to buy the 
property for the estate, and that power can be exercised by him whether 
or not he is a party to the action. 

However, in the case where a money judgment is sought against the 
estate, the personal representative must be made a party to the action 
in order to render a valid personal judgment against the estate. Further- 
more, where the estate has assets that might be resorted to in the event 
that the sale did not bring enough to cover the mortgage, it is advisable 
to have a personal representative appointed and to join him as a party 
defendant, and in the petition, pray for a deficiency judgment. 

While in many cases the procedure may not be necessary, it is always 
proper, and on the whole a desirable practice. Strictly speaking the neces- 
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sity arises only where a money judgment is sought against the estate. 
Where an estate has no assets of which a deficiency judgment could be 
availed, a prayer for a money judgment should not be included in the 
petition. But where the estate has assets that might be resorted to in the 
event that the sale did not bring enough to cover the mortgage, it is 
deemed advisable to pray for a deficiency judgment and have a personal 
representative appointed and joined as a party to the foreclosure action. 
Maurice A. YounG. 








CONSTITUTIONAL LAW 


VALIDITY OF STATUTE ALLOWING MobpIFICATION OF CRIMINAL 
VERDICT BY APPELLATE Court. 


The defendant, Turk, procured others to fire a building so that he 
might collect insurance. The fire spread to adjoining apartments, and 
Miss Clara Withers was burned to death. ‘Turk was indicted and con- 
victed of murder in the first degree. Turk brought error to the Court 
of Appeals of Cuyahoga County. Because there was no evidence of any 
intent to kill, but merely evidence of homicide committed in perpetration 
of arson, the Court of Appeals modified the verdict to “guilty of man- 
slaughter.” Turk v. State, 48 Ohio App. 489, 194 N.E. 425 (1935). 
Affirmed by divided court, 129 Ohio St. 245, 194 N.E. 453 (1935). | 
This action was taken under the authority of Section 13449-1 para- j 
graph 4 of the Ohio General Code: | 


“ 











. if the evidence shows the defendant to be not guilty of the 
degree of crime for which he is convicted, but guilty of a lesser de- 
gree thereof, or of a lesser crime included therein, the court may 
modify the verdict or finding accordingly without ordering a new 
trial.” 

and of Article IV, Section 6 of the Ohio Constitution: 


“The courts of appeal shall have . . . appellate jurisdiction . 

to modify, . . . the judgments of the courts . . . of record.” 

It will be noticed that the statute allows modification of the verdict, 
while the constitutional provision authorizes only the modification of the 
judgment. 

The Ohio Constitution, Article I, Sections 5 and 10, guarantees the 
right of trial by jury. Is this right violated by the statute quoted above? 
This question was not raised in the principal case, but the facts present it. 

The Ohio statute was copied from Section 1181, paragraph 6 of 
the California Penal Code (1927), but the Ohio statute was made to 
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read “modify the verdict,” while the California Code merely allows 
modifying the “judgment.” The California courts have acted under 
the authorization of this statute in modifying judgments by entering new 
judgments reciting convictions of crimes of lesser degree than, or in- 
cluded within the crime found in the jury’s verdict. People v. Kelley, 
208 Cal. 387, 281 Pac. 609 (1929); People v. Ciani, 104 Cal. App. 
596, 286 Pac. 459 (1930); People v. Howard, 211 Cal. 322, 295 
Pac. 333 (1930); People v. Peter, 125 Cal. App. 417, 14 Pac. (2d) 
166 (1932). However, the question of constitutionality has never been 
raised. This might be explained by the fear, on the part of the defend- 
ants, that on a new trial, the more serious crime might be proved. 

Other courts have modified judgments by reducing the degree of 
the crime or changing the conviction to an included crime. This, in 
effect, changes the verdict. These courts, except Idaho which does not 
mention its authority, all acted under statutory power to modify judg- 
ments. Conviction of grand larceny reduced to petty larceny, Common- 
wealth v. Lawless, 103 Mass. 425 and Harrington v. State, 28 Pac. 
(2d) 596 (Okla., 1933); judgment of murder in first degree reduced 
to second degree, People vy. O’Callahan, 2 Idaho 156, 9 Pac. 414 
(1886); “verdict stands as to offense of murder but fails as to the 
degree,” Simpson v. State, 56 Ark. 8, 19 S.W. 99 (1892); judgment 
entered for assault with intent to rape rather than rape unless state elect 
to take new trial, Green v. State, g1 Ark. 497, 121 S.W. 949 (1909); 
judgment of assault with deadly weapon reduced to simple assault, State 
v. Little, 60 Wash. 200, 110 Pac. 801 (1910); judgment of assault 
with intent to rape reduced to simple assault, Lebo v. State, 40 Okla. 
Crim. App. 116, 267 Pac. 288 (1928); Marberry v. State, 44 Okla. 
Crim. App. 134, 279 Pac. 934 (1929); evidence improperly excluded 
at the trial would have proved manslaughter rather than murder, there- 
fore judgment reduced to conviction of manslaughter, State v. Flory, 
40 Wyo. 184, 276 Pac. 458 (1929). 

Verdicts have been partially set aside and partially affirmed by an 
appellate court to fit the charge sustained by the indictment, State v. 
McCormick, 27 Iowa 402 (1869), and where a general verdict was 
returned on two counts though the evidence supported only one count, 
State v. Bughee, 22 Vt. 32 (1849); State v. Kennedy, 88 Mo. 341 
(1885). In the first case, the fact that the defendant asked for modifica- 
tion might be considered a waiver of the right to a jury trial. 

The appellate courts of two states have refused to review the facts 
of a case, claiming that such action would be usurping the function of 
the jury, State v. Edwards, 99 So. 299, 155 La. 305 (1924); Simmons 
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v. State, 165 Md. 155, 167 Atl. 60 (1933), and the Texas Court of 
Criminal Appeals has declared that it has no power to correct a verdict. 
Smith v. State, 109 Tex. Cr. App. 667, 6 S.W. (2d) 762 (1928). 

The only court which has considered the constitutionality of an 
appellate court’s modifying a verdict is the Wyoming Court in State v. 
Sorrentino, 36 Wyo. 111, 253 Pac. 15 (1927). The defendant claimed 
that instead of having to accept a modified verdict, he was constitution- 
ally entitled to a new trial, the court answered this by saying that 
among the facts found by the jury in returning a verdict of guilty of 
murder were all the facts necessary to sustain a verdict of guilty of man- 
slaughter. Though the defendant had a right to have a jury pass on the 
facts once, he did not have the right to have another jury go over the 
same facts. The court adopted the reasoning of State v. Freidrich, 4 
Wash. 205, 29 Pac. 1055 (1892), that the difference between the 
degrees of crime was a matter of law, and thus it was a proper matter 
for the consideration of the appellate courts. 

English appellate courts have exercised substantially the same power 
as that granted the Ohio courts by the statute in question since the pass- 
age of the Criminal Appeals Act in 1907. 7 Edw. 7, c. 23. 

Che attitude of the Wyoming court toward the question of the 
constitutionality of the power to modify a verdict seems to be sound in 
law and desirable in the light of the practical consideration of preventing 
unnecessary retrials. 

Rosert B. Gosine. 


CONTRACTS 
INFANTS’? ConTRACTS—LIABILITY OF INFANT FOR DAMAGES 
CausEpD BY BREACH OF ConTrrRACT TO LEASE. 


A ten-months’ lease for a summer cottage was executed by infant 
lessees for a total sum of $135, of which $45 was paid down, the 
remainder being payable later. They failed to make payment as promised 
and notified the lessor that they were not of age and asked for the 
return of their $45. This request was refused and the infant lessees 
brought this action for the amount paid. Defendant counter-claimed 
for the damage suffered by reason of her inability to rent her property. 
Held: Counter-claim disallowed; plaintiffs are entitled to recover the 
full amount which they had paid in advance. Hewitt v. Klein, et al., 47 
Ohio App. 40 Ohio L.R. 347, 355 (1933). 


It is well established law that an infant is bound by contracts for 


necessaries. Whether the particular thing in dispute constitutes a neces- 
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sary is often a difficult question, but once determined the rule is clear. 
Moskow v. Marshall, 271 Mass. 302, 171 N.E. 477 (1930); Sims v. 
Gunter, 201 Ala. 286, 78 So. 62 (1918); Arkansas Reo Motor Car 
Co. v. Goodlett, 163 Ark. 35, 258 S.W. 975 (1924); J. G. Pierce Co. 
v. Wallace, 251 Mass. 383, 146 N.E. 658 (1925); Wilkins v. Cock- 
ran, 24 Ohio App. 408, 157 N.E. 494 (1926). While the leasing of 
a house by an infant has been considered as a necessary, Gregory v. Lee, 
64 Conn. 407, 30 Alt. 53, 27 L.R.A. 618 (1894), the renting of a 
summer cottage, without a showing of special circumstances, could 
hardly come within the scope of the term. 

Contracts other than those for necessaries are voidable at the elec- 
tion of the infant. There is a split of authority as to whether estoppel 
is applicable to infants making fraudulent representations as to their 
age. The weight of authority hold that fraudulent representations as to 
age, in cases based on contract, will not raise an estoppel against an 
infant. Sims v. Everhard, 102 U.S. 300, 26 L.Ed. 87 (1880); Tobin 
v. Spann, 85 Ark. 556, 109 S.W. 534, 16 L.N.S. 672 (1908); 
Arkansas Reo Motor Car Co. v. Goodlett, 163 Ark. 35, 258 S.W. 975 
(1924); Raymond v. General Motorcycle Co., 230 Mass. 54, 119 
N.E. 359, 6 A.L.R. 420 (1918). The reason underlying this rule is 
the protection of the infant against himself. To apply an estoppel against 
him is but an indirect way of enforcing the contract. Carolina, etc., 
Loan Association v. Black, 119 N.C. 323, 25 S.E. 975 (1896). There 
is another line of authority which holds that estoppel is applicable to 
infants who misrepresent their age, and this is especially true when the 
infant is near majority and appears to a cautious person to be of age. 
Commander v. Brazil, 88 Miss. 668, 41 So. 497 (1906); Hood v. 
Duren, 33 Ga. App. 203, 125 S.E. 787 (1924); La Rosa v. Nichols, 
92 N.J. 375, 105 Atl. 201 (1918); Guidry v. Davis, 6 La. Ann. go 
(1851). 

The right of the adult to counterclaim for damages suffered by 
virtue of deterioration caused by the use of the property when the infant 
repudiates the contract and brings an action for the amount that has 
been paid is a controverted question. The cases that are in point mainly 
relate to the sale of personal property rather than the leasing of real 
property. There is respectable authority holding that an infant upon 
disaffrming the contract for the purchase of personal property, and upon 
returning or tendering back the property, may recover what he paid, 
without a deduction for the deterioration caused by the use of the 
article. Summit Auto Co. v. Jenkins, 20 Ohio App. 229, 153 N.E. 
153, 240 L.R. 392 (1925); Reynolds v. Garber Buick Co., 183 Mich. 
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157, 149 N.W. 985, L.R.A. 1915C 362 (1914); McCarthy v. Hen- 
derson, 138 Mass. 310 (1885). 

A growing view is that adopted by the Federal Court and several 
State Courts to the effect that the seller may retain an amount which 
will compensate him for the depreciation in value of the article due to the 
infant’s use or abuse, which amount cannot exceed the sum paid in 
advance by the infant. Mestetzko v. Elf Motor Co., 119 Ohio St. 575, 
165 N.E. 93 (1929); Myers v. Hurley Mctor Co., 273 U.S. 18, 71 
L.Ed. 515, 50 A.L.R. 1181, 47 S. Ct. 277 (1927); Rich v. Butler, 
160 N.Y. 578, 47 L.R.A. 303, 73 Am. St. Rep. 303, 55 N.E. 275 
(1899); Garther v. Wallingford, 101 Or. 389, 200 P. g10 (1921). 

It appears that the courts, in deciding cases relating to the counter- 
claim of the seller, do not give him damages unless there is something 
positive that has occurred such as deterioration caused by the use of the 
article by the infant. Consequently, the lessor in the principal case was 
rightly denied damages arising out of his inability to lease promptly to 
another when the infant lessees took advantage of their privilege to 
rescind. 


Noau J. Kern. 


DOMESTIC RELATIONS 


GrounbDs FoR Divorce—DeEseErRTIOoN as Gross NEGLECT OF 
Duty—EPpIi.teptic Spouse. 


The plaintiff filed her petition for divorce charging extreme cruelty. 
The defendant cross-petitioned alleging gross neglect of duty. The 
defendant was an epileptic and plaintiff had become quite proficient in 
caring for him. Two months after she left him she began this action. 
The Supreme Court of Ohio affirmed the decree granting the defendant 
the divorce holding that the desertion under the circumstances constitute 
gross neglect of duty. Porter, Ex’r. v. Lerch, 129 Ohio St. 47, 193 
N.E. 766 (1934). 

Failure or neglect to perform marital duties is an element in gross 
neglect. There is some authority that this alone is sufficient to constitute 
the cause of action. Lee v. Lee, 132 Pac. 1070 (Okl., 1913). The 
court there held that a substantial failure of a husband to provide suit- 
ably for his wife’s support when he is able to do so is gross neglect of 
duty. It is to be noted that the husband’s ability to provide was a cir- 
cumstance. The query as to whether it is a substantial factor is answered 


in Nail v. Nail, 2 Ohio Dec. (Rep.) 501 (1861), where the court 
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expressly provided that the husband’s ability should accompany his fail- 
ure or neglect to provide. “‘Ability” in statutes authorizing a divorce 
when the husband refuses or neglects to provide for his wife has been 
construed by some courts to mean the possession of property which can 
be applied to that purpose. Thus the divorce was denied where the 
husband was imprisoned, Hammond v. Hammond, 15 R.I. 40, 23 Atl. 
143 (1885); where husband had only daily earnings to support himself 
and wife, Stewart v. Stewart, 155 Mich. 421, 119 N.W. 444 (1909), 
where husband did not have requisite amount of money or property even 
though he was shiftless and lazy, Farnsworth v. Farnsworth, 58 Vt. 
555, 5 Atl. 401 (1886); Berry v. Berry, 18 O.N.P. (N.S.) 521 
(1915). 

It is generally held that the word “gross” is not redundant, that it 
means something more than mere neglect. “Gross” means some cir- 
cumstances of aggravation, or wilfulness, 14 O. Jur. p. 394, indignity 
or aggravation or insult. Jn re Gross Neglect, 8 Ohio Dec. 701 (1897). 
Examples of such circumstances are: insulting language, Holland v. 
Holland, 8 Ohio Dec. (Reprint) 460 (1892), or excessive drinking, 
Zeigler v. Zeigler, 7 Ohio Dec. (Reprint) 139 (1876) or gambling 
away the family income, Holland v. Holland, supra, or refusal of wife 
to cohabit for an unreasonable length of time and failure to perform 
household duties, Leach v. Leach, 46 Kan. 724 (1891), or, after get- 
ting his property, driving her husband from the house and preferring 
against him a false charge of insanity, Osterhout v. Osterhout, 30 Kan. 
746 (1883). But in Dunbar v. Dunbar, 4 Ohio Dec. (Reprint) 237 
(1878) a gross neglect of duty was not established where the wife 
ordered her husband to leave the house and finally abandoned him 
after getting his property. 

As the court in the principal case observed, gross neglect of duty 
is elusive of definition. There is little doubt, however, that the sound 
discretion of the court, which is the ultimate test, is based on social 
policies and the special facts of each case. 

R. Harotp THomas. 


MobpIFIcATION OF Divorce Decree BasED on AGREEMENT 
—PROVISION FOR ALIMONY AND SUPPORT OF CHILD. 


A decree for divorce embodied an agreement between husband and 
wife for the provision of alimony and the support of the child. Subse- 
quently, due to a change of conditions, the husband applied to the court 
to decrease the amount of the weekly payments. Held, because of the 
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contract between the parties, the decree could not be decreased although 
an increase was permissible. Original decrees without such contracts 
between spouses can be decreased or increased. Ferger v. Ferger, 46 
Ohio App. 558, 189 N.E. 665 (1934). The court refused as an 
authority for a decrease the case of Corbett v. Corbett, 123 O.S. 543, 
196 N.E. 146 (1930), which under identical facts allowed an increase 
but made no mention of a decrease. 

The decisions in Ohio, with the exception of Connolly v. Connolly, 
16 Ohio App. 92 (1922), fail to distinguish between alimony for the 
wife and for the support of the child and, considering them as one, 
refuse to allow a decrease in the amount of the decree which was orig- 
inally set by the agreement of the parties. Law v. Law, 64 O.S. 369, 
60 N.E. 560 (1901); Clough v. Long, 8 Ohio App. 480 (1918); 
Kettenring v. Kettenring, 29 Ohio App. 62, 163 N.E. 43 (1928); 
Sargeant v. Sargeant, 8 O.N.P. 238, 11 O.D. 218 (1901); Sponsellor 
v. Sponsellor, 110 O.S. 395, 2 Abs. 375 (1924); Hausaureck v. Mark- 
breidt, Administrator, 68 O.S. 554 (1903); Contra, Chapman v. Jones, 
(1934 Ohio App., never recorded ). 

To allow such a decrease, it is claimed, would be impairing the 
obligation of contracts and so unconstitutional; however, an increase, 
surprisingly enough, is allowed on public policy grounds, despite the fact 
that the contract of the parties is being altered. Campbell v. Campbell, 
46 Ohio App. 197, 188 N.E. 300 (1933). The dissenting judge in 
that case clearly pointed out this fallacy in the reasoning of the majority 
of the court. 

In Connolly v. Connolly, supra, the court allowed a decrease in the 
decree for the support of the child but refused one for the support of the 
wife. This distinction may be due to the fact that the child became, in 
a sense, the ward of the court. Hoffman v. Hoffman, 15 O.S. 427 
(1864). To the extent that the decree affects the infant, it may be 
modified or changed by the court at any time during the child’s minority. 
Connett v. Connett, 81 Neb. 777, 116 N.W. 658 (1908). 

The majority of the courts throughout the United States permit the 
increase or decrease of alimony for the wife or support of the child 
whether or not there has been an agreement for the spouses setting the 
exact amount incorporated in the divorce decree. Beal v. Beal, 218 
Cal. 755, 24 Pac. (2d) 768 (1933); Soule v. Soule, 4 Cal. App. 87 
Pac. 205 (1906); Troyer v. Troyer, 177 Wash. 88, 30 Pac. (2d) 
963 (1934); Morgan v. Morgan, 211 Ala. 7, 99 So. 185 (1924); 
Pryor v. Pryor, 88 Ark. 302, 114 S.W. 700 (1908); Gloth v. Gloth, 
153 S.E. 879, 71 A.L.R. 700 (Va. 1930); Adams v. Adams, 96 
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Mont. 489, 31 Pac. (2d) 729 (1934); contra, Buck v. Buck, 60 
Ill. 241 (1871); Dickey v. Dickey, 154 Md. 675, 141A. 387 (1928); 
Parker v. Parker, 55 Cal. App. 458, 203 Pac. 420 (1921). Though 
the stipulations of the parties to alimony are usually adopted, the court 
is not bound by them. Warren v. Warren, 116 Minn. 458, 133 N.W. 
1009 (1902). The contract is merely an advisory instrument for the 
court, depending on the court’s approval for its legal efficacy and effect. 
Hayes v. Hayes, 75 S.W. (2d) 614 (Mo., 1934). Neither the parents 
nor the court itself can deprive the court of its continuing jurisdiction 
cver the welfare and maintenance of minor children in divorce action. 
Barrett v. Barrett, 39 Pac. (2d) 621 (Ariz., 1934). Considering the 
social significance of these cases, the result is much to be preferred to 
that based upon the impairment of the obligation of contact argument. 
The recent case of Newkirk v. Newkirk, 129 O.S. 543, 196 N.E. 
146 (1935), without opinion, permitted a deduction in the divorce de- 
cree and relied on Corbett v. Corbett, supra, as their authority. How- 
ever, there was a conflict as to the existence of a contract between the 
parties. In Highee v. Higbee, another case decided without opinion on 
October 23, 1935, the Supreme Court refused a motion to certify the 
record of the lower courts. The Common Pleas and Court of Appeals 
had held that the court had no jurisdiction to permit a decrease in the 
obligation of the parties to the contract except upon showing duress or 
fraud. Did the Newéirk case change the Ohio existing law? The Ohio 
Supreme Court by failing to write an opinion in the last two cases has 
missed an opportunity to lay down a definite rule on the subject in the 
State of Ohio. Perhaps, from Newkirk v. Newkirk, supra, we may 
infer that Ohio will tend to follow the recent trend of decisions of the 
other states, i.e., a divorce decree that has embodied a contract of the 
spouses for alimony for the wife and support of the child can be de- 
creased or increased if the necessary circumstances are found for either. 
Harry A. GoLtpMan. 


INTEREST 
GRANTED BECAUSE OF UNREASONABLE DELAY IN PAYMENT TO 
CREDITOR OF DECEDENT. 


One Haskenkamp died Dec. 20, 1925. J. M. Murray, having a 
claim for funeral services and expenses, presented the will for probate 
on two different occasions, both times in the court of the wrong county. 
The will was finally sent to Hamilton County, where the decedent had 
lived, and was admitted to probate. ‘The administrator had tendered the 
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principal sum on several occasions, but Murray had refused the amount 
unless the interest was paid. Murray started suit on Nov. 7, 1930. The 
Court of Appeals for Hamilton County held that Murray was entitled 
to interest on the claim against the estate, due to the fact that there was 
an unreasonable delay in administration. Hawke, Admr., v. Murray, 47 
Ohio App. 380, 191 N.E. 884, 40 O.L.R. 318, 16 Abs. 302 (1933). 

An early New York case stated that executors and other trustees are 
chargeable with interest if they were negligent in not paying over money 
due from estates. Dunscomb, et al., v. The Executors of Dunscomb, 1 
Johns. Ch. 508 (1815). Interest is allowed for the breach of a con- 
tract, or when some duty is violated. Gordon Newel v. Executor of 
Caroline Keith, 11 Vt. 214 (1839). Interest is an incident to “just 
compensation” where liability has its origin in the obligation of a con- 
tract. Prager v. N. J. Fidelity and Plate Glass Ins. Co. of Newark, 
N. J., 245 N.Y. 1, 156 N.E. 76, 52 A.L.R. 193 (1927). The law 
assumes that interest is the measure of damages for delay in the payment 
of money that is due. Loudon vy. Taxing District, 104 U.S. 771, 26 
L.Ed. 923 (1881); Jn re Ashland Emery and Corundum Co., 229 
Fed. 829 (1916); Young v. Godbe, 15 Wall. 562, 21 L.Ed. 250 
(1872); Henderson Cotton Mfg. Co. v. Lowell Machine Co., 86 Ky. 
668, 7 S.W. 142 (1888). Where a party is guilty of unreasonable 
and vexatious delay in making payment of a just claim, the debt is 
chargeable with interest. Chicago v. Tebbetts, 104 U.S. 120, 26 L.Ed. 
655 (1881); Agency of Canadian Car and Foundry Co., Limited, et 
al., v. American Can Co., 258 Fed. 363, 6 A.L.R. 1182 (1919). The 
above cases clearly show that whenever a debtor is in default for not 
paying money, justice requires that he should indemnify the creditor. 
and such damage is given in the form of interest. Interest has been 
held recoverable as of right where money has been improperly retained. 
Other courts have held such a right exists only where it can be implied 
from the nature of the promise, or is expressly reserved, but when it is 
given as damages it is a matter of discretion. Miller v. Robertson, 266 
U.S. 243, 45 Sup. Ct. 73, 69 L.Ed. 265 (1924); 15 R.C.L. 10. 

An early Ohio case stated that an administrator is not chargeable 
with interest unless he is guilty of unreasonable and unnecessary delay 
in the settlement of his accounts. Thomas W. Cooch, et al., v. Irwin, 
Admr., 7 Ohio St. 22 (1857). Assets in the hands of an administrator 
which are tied up by litigation in good faith do not bear interest. James 
v. West, Adm., et al., 67 Ohio St. 28, 65 N.E. 156, 47 W.L.B. 857 
(1902). A certain statute enacted in Ohio in 1869, was not cited in 
the latter case. “* * * when money becomes due and payable upon any 








NOTES AND COMMENTS 53 


bond, bill, note, or other instrument of writing, upon any book account, 
or settlement shall be entitled to interest at the rate of six per cent per 
annum, and no more.” Ohio G.C., Sec. 8305. This section of the code 
may have been applicable to the case of James v. West, and also the 
principal case. If so, it seems that it would not have affected the decisions 
beyond setting the rate at which interest is allowable. 

The courts are in conflict as to the time when interest begins to 
run. Some courts hold that interest begins to run from the time the 
money should have been paid, and not from the time that the delay 
became unreasonable. C. W. Ribble v. C. Bullion, et al., 87 Neb. 700, 
128 N.W. 32, 31 L.R.A. (N.S.) 350 (1910); Chicago v. Tebbetts, 
supra; Minard v. Beans, 64 Pa. 411 (1870); Young v. Godbe, supra. 
Other courts have allowed interest only from date of demand. Shepard 
v. The City of New York, 216 N.Y. 251, 110 N.E. 435, Ann. Cas. 
1917C, 1062 (1915); Necedah Mfg. Corp. v. Juneau County, 206 
Wis. 316, 237 N.W. 277, 96 A.L.R. 4 (1931); Agency of Canadian 
Car and Foundry Co., Limited, et al., v. American Can Co., supra. In 
the principal case, the court, in its discussion, said, “There is no direct 
controlling authority in this state announcing when interest shall begin 
to run upon the claim for funeral expenses.” The undertaker asked for 
interest from Feb. 21, 1926, which apparently was allowed. Allowing 
interest from the date the claim was due, is probably the fairest method. 
The principal case was inclined to follow that method. 

In the principal case the undertaker was allowed interest, although 
he might have avoided the delay, by probating the will earlier in the 
proper court. Where a party allows the claim to lie dormant for a 
long time, it is unreasonable that interest should be added, so long as 
the delay was due to the fault of the creditor. Redfield v. Ystalyfera 
Tron Co., 110 U.S. 174, 3 Sup. Ct. 570, 28 L.Ed. 109 (1883); 33 
C.J. 190. In view of the fact that the undertaker in the principal case 
made some efforts to probate the will, though his efforts were ineffectual, 
it might be suggested that the case be distinguished from cases where 
interest was not allowed, on two possible grounds: First, that the 
funeral director did not allow the claim to lie dormant in an unreason- 
able manner, since he made some effort. Second, courts are anxious to 
close up estates as soon as possible, and are more apt to allow the interest 
as a penalty for the delay, than would be true in ordinary contract cases. 

Sam TopoLosky. 
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MASTER AND SERVANT 


Owner’s Liasitiry tro EMPLOYEE OF INDEPENDENT Con- 
TRACTOR—E.LEcTRICITY CasEsS—W HERE Work Is INHER- 
ENTLY DANGEROUS. 


Defendant, an electric company, hired an independent contractor to 
put in som< tranformers at defendant’s substation. Plaintiff, an employee 
of the independent contractor, received injury from an electric shock 
caused by the contact of an assembled steel tower, which plaintiff was 
helping to guide, with the uninsulated high voltage wires on defendant’s 
property. Plaintiff was aware of and had been warned by defendant of 
the dangers connected with the work. It is admitted that the independ- 
ent contractor was negligent. Judgment for plaintiff in the trial court 
was reversed and judgment entered for defendant, one judge dissent- 
ing. Cleveland Electric Illuminating Co. vy. O?Conner, et al., 50 Ohio 
App. 30, 2 Ohio Op. 227, 19 Abs. 235 (Ohio Bar, Sept. 16, 1935). 

The majority based their opinion on the theory that even though 
there be inherent danger an owner is not liable to the employee of his 
independent contractor even though under the same circumstances he 
would be to a stranger. They stressed the facts that the employees knew 
of the danger and that the defendant had warned the plaintiff thereof. 
The dissent disagreed with this theory, saying: granted the duty con- 
nected with inherent danger, then the owner is liable to any third party, 
stranger or employee of an independent contractor. 

The result of the majority view can be reconciled with cases in other 
jurisdictions involving injury from the use of electricity. These cases 
hold that the duty to an employee of an independent contractor is the 
duty owed to an invitee. Dunn v. Cavanaugh, 185 Fed. 451, 107 
C.C.A. 521 (1911); Pennsylvania Utilities Co. v. Brooks, 229 Fed. 
93, 143 C.C.A. 369 (1916); Gagnon v. St. Maries Light & Power 
Co., 26 Ida. 87, 141 P. 88 (1914); Valparaiso Lighting Co. v. Tyler, 
177 Ind. 278, 96 N.E. 768 (1911); Hoppe v. City of Wiona, et al., 
113 Minn. 252, 129 N.W. 577, 33 L.R.A.N.S. 499, Am. Cas. 1912 
A, 247 (1911); Clark v. St. Louis & 8. Ry. Co., 234 Mo. 396, 137 
S.W. 583 (1911); Sommer v. Public Service Corp. of N. J..79 N.J.L. 
349, 75 A. 892 (1910); Galveston-Houston Electric Ry. Co., et al. v. 
Reinle, et al.. 113 Tex. 456, 258 S.W. 803, 2 L.R.A. (N.S.) 777 
(1924). Ohio, in a journal entry opinion in The Toledo & Indiana 
Ry. Co. v. Baker, Admr., 81 Ohio St. 494, 91 N.E. 1141 (1909) 


seems to hold contra. It is generally held, however, that once the owner 


has warned the employee—not the independent contractor—of the 
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danger, the employee assumes the risk. Dunn v. Cavanaugh, supra; 
Clark v. St. Louis & §. Ry. Co., supra; Gagnon v. St. Maries Light & 
Power Co., supra; Galveston-H ouston Electric Ry. Co., et al. v. Reinle, 
et al., supra. 

It seems reasonable to apply to electricity cases this combination of 
the theories of duty to invitee and assumption of risk. While electricity 
is extremely dangerous, yet, it being confined spzcially, does not have 
the inherently dangerous qualities that other things have which are not 
so confined and which the courts have called inherently dangerous, such 
as blasting, Tiffin v. McCormick, 34 Ohio St. 638, 32 Am. Rep. 408 
(1878), or pulling down an old wall, Covington & C. Bridge Co. v. 
Steinbrock, 61 Ohio St. 215, 76 Am. St. Rep. 375, 55 N.E. 618, 7 
Am. Neg. Rep. 154, affirming 4 O.N.P. 226, 6 Ohio Dec. (N.P.) 
328 (1899). 

But the court in the principal case decided that this work was inher- 
ently dangerous and the contractor was negligent. Under such cir- 
cumstances there is a non-delegable duty holding the owner liable to 
third parties. Covington & C. Bridge Co. v. Steinbrock, supra; Tiffin 
v.McCormack, supra; Circleville v. Neuding, 41 Ohio St. 465 (1894); 
Hughes v. Railway Co., 39 Ohio St. 461, affirming 7 Ohio Dec. Rep. 
502, 3 Bull. 558 (1883); Railway Co. v. Morey, 47 Ohio St. 207, 24 
N.E. 269, 7 L.R.A. 701 (1890); Bower v. Peate, 1 L.R.Q.B. Div. 
321 (1876); McCann v. Hodgate Co., 282 Mass. 584, 185 N.E. 483 
(1933); Engel v. Eureka Club, 137 N.Y. 100, 32 N.E. 1052, 33 
Am. St. Rep. 692 (1893). That “third party” includes the employee 
of the independent contractor is the majority opinion of the decided cases. 
Evans v. Dare Lumber Co., 174 N.C. 31, 93 S.E. 430 (1917); Wat- 
son Vv. Black Mountain Ry. Co., 146 N.C. 176, 80 S.E. 175 (1913); 
Black Mountain Ry Co., et al. v. Ocean Accident F Guarantee Corp., 
172 N.C. 636, go S.E. 763 (1916); Chicago Economic Fuel Gas Co. 
v. Myers, 168 Ill. 139, 48 N.E. 66 (1897); Mallory v. Louisiana 
Pure Ice & Supply Co., 320 Mo. 95, 6 S.W. (2d) 617 (1928); 
contra, Peoria, Bloomington © Champaign Traction Co. v. O’Conner, 
149 Ill. App. 598 (1909); see, Schip v. Pabst Brewing Co., 64 Minn. 
22, 66 N.W. 3 (1896); Reilly v. Chicago &S& N. W. Ry. Co., 122 
Towa 525, 98 N.W. 464 (1904); Salman v. Kansas City, 241 Mo. 
14, 145 S.W. 16, 39 L.R.A. (N.S.) 328 (1912). One Ohio case on 
the subject holds the owner liable to an employee of an independent con- 
tractor where the machinery was dangerous unless the employee was told 
how to operate it. Jacobs v. The Fuller S&S Hutsinpiller Co., 67 Ohio 
St. 70, 65 N.E. 617, 65 L.R.A. 833 and note (1902). The principal 
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case distinguishes this case on the basis that in the Jacobs case the em- 
ployee was not warned. This does not seem to be a valid distinction, 
since liability where the owner is under a non-delegable duty is not 
based upon the fact that the owner warned or did not warn an employee 
but is based upon the contractor’s negligence. Such negligence is ad- 
mitted in the principal case. 

It is probable that by weight of 2uthority and by logic, the owner 
should be liable to the employee of an independent contractor where 
there is inherent danger. The employee is in no contractual relation 
with the owner, Mallory v. Louisiana Pure Ice & Supply Co., supra, 
and at the same time is the one most likely to suffer injury. The con- 
trary doctrine is based on the theory that such recovery would save the 
independent contractor from the consequences of his own negligence. 
Salmon v. Kansas City, supra. But this overlooks the reason behind the 
doctrine of non-delegable duty where work is inherently dangerous. 
The owner is held liable in order to make him hire responsible contrac- 
tors for such dangerous undertakings. See note in 23 A.L.R. 1129 
(1921). That the independent contractor is also liable for his negli- 
gence under such circumstances see Warden v. Pennsylvania Rd. Co., 
123 Ohio St. 304, 175 N.E. 207 (1931). 

It is thus concluded that while the majority in the principal case 
reached the correct result in cases dealing with electricity they used the 
wrong theory and, it would seem, incorrectly stated that an owner under 
a non-delegable duty is not liable to an employee of his independent 
contractor. 

Justin H. FoLkertu. 


MUNICIPAL CORPORATIONS 


Power or Councit or Non-CuHartTerR City To AMEND OR 
REPEAL INITIATED ORDINANCES. 


By virtue of an initiated ordinance adopted at the election on No- 
vember 2, 1926, the people of Steubenville, Ohio, enacted legislation in 
regard to the municipal fire department. The provisions of the ordinance 
determined the number of the personnel of the department and also 
fixed the salaries and compensation of the officers and members thereof. 
Subsequently, the city council of Steubenville, which is a non-charter 


municipality, enacted several ordinances materially affecting the wages 
of the firemen and also the number of the members of the department. 
The relators, members of the department, whose salaries had been re- 
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duced by this legislation, brought an action in mandamus to compel the 
respondent as city auditor to issue warrants to the treasurer of the city 
for the payment of the unpaid compensation. The relators contended 
that such compensation was due them under the terms of the initiated 
ordinance which had been adopted by the electorate on November 2, 
1926. The Court of Appeals of Jefferson County refused the writ of 
mandamus. The Supreme Court affirmed the decision of the Court of 
Appeals, holding that in the absence of provisions in the constitution or 
state law, limiting or controlling its power, a city council of a non-charter 
city has the power to amend or repeal an initiated ordinance theretofore 
adopted by the electors of such city. State ex rel Singer, et al. v. Cart- 
ledge, City Auditor, 129 Ohio St. 279, 2 Ohio Op. 157, 195 N.E. 237 
(March 27, 1935). 

Subsequent to the principal case, the question was presented for the 
decision of the Court of Appeals for the gth District, as to the power 
of the city councils to repeal ordinances enacted by the councils, which 
ordinances had been approved by the people on a referendum vote. Re- 
lying on the decision of the Supreme Court in the principal case, the 
Court of Appeals held that the councils were possessed of that power. 
Francisco v. Cuyahoga Falls, et, 19 Abs. 666 (Decided July 8, 1935). 

The people of Ohio have provided for the organization of munici- 
palities by the terms of Article XIII, Section 6 of the Constitution of 
Ohio, which reads: “The General Assembly shall provide for the organi- 
zation of cities, and unincorporated villages, by general laws: * * *.” 
In the exercise and performance of this power and duty, the state legis- 
lature has delegated to the councils, legislative powers for the self-govern- 
ment of municipalities. Ohio G.C. Sec. 4206 states: “The legislative 
power of each city shall be vested in and exercised by a council, * * *.” 
Ohio G.C. Sec. 4211 reads: “The powers of council shall be legislative 
only, * * *,” 

Although legislative powers for the government of municipalities 
have thus been delegated by the General Assembly to the city councils, 
the electorate has reserved legislative powers to itself by virtue of the 
provisions of Article II, Section 1, f of the Ohio Constitution. That 
provision stipulates: “The initiative and referendum powers are hereby 
reserved to the people of each municipality on all questions which such 
municipalities may now or hereafter be authorized to control by legisla- 
tive action; such powers shall be exercised in the manner now or here- 
after provided by law.” The General Assembly has authorized munici- 
palities to exercise legislative action in regard to the creation and mainte- 
nance of municipal fire departments. Ohio G.C. Sec. 4393 provides: 
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“The council may establish all necessary regulations to guard against 
the occurrence of fire, * * * and for such purpose may establish and 
maintain a fire department, * * *.” 

By the provisions of Ohio G.C. Sec. 4227-1 to 13, the legislature 
has stipulated the manner in which the powers of the initiative and refer- 
endum are to be exercised. The provisions of these sections have been 
limited in application by the terms of Ohio G.C. Sec. 4227-12 to non- 
charter cities, or to cities which have a charter but have made no pro- 
vision therein regulating the manner in which the powers of the initiative 
and referendum are to be exercised. Thus cities having charters may if 
the people see fit, adopt their own regulations as part of the charter. 

Nowhere in the statutes or Constitution of Ohio is there any express 
bestowal of power on city councils to repeal the legislation enacted by 
means of initiated ordinances. By the provisions of Article II, Section 1-f 
of the Ohio Constitution, there is expressly reserved to the people of a 
municipality the power to repeal an ordinance which has been passed by 
the city council. This reservation of power was intended to operate as a 
check on the abuse of powers originally bestowed on city councils. 

Judge Day in dissenting from the opinion of the majority of the 
court in the principal case stated that, if councils may render null and 
void direct legislation of the people by repealing or amending such legis- 
lation, the result is that the people, who are the masters, have been 
rendered subservient to the will of their agents and servants, the city 
councils. 

It is true that the people have the power at the municipal elections 
to defeat those councilmen who fail to listen to the vox populi, but they 
had that power long before the constitutional amendments providing for 
the initiative and referendum were adopted. By these amendments the 
people proclaimed their desire and intention to provide a further check, 
one which was to be more effective and more certain in its operation, 
for they had learned that the check provided by the elections at the polls 
did not always remedy existing evils. By reason of the fact that the 
people reserved to themselves the power to initiate and repeal legislation 
in order to protect their interests where legislation by the city councils 
failed to attain such purpose, can it not be reasonably inferred by the 
reservation of those powers they intended to deprive the city councils of 
any power to repeal or amend legislation enacted by means of initiated 
ordinances? 

Even though a city council may in all honesty deem certain legisla- 


tion outmoded and undesirable, where that legislation is the product of 
the direct action of the people it should remain as a part of the law until 
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such time as the people themselves have seen fit to repeal that law. 
Otherwise, a recalcitrant council could thwart the desires of the elec- 
torate by repealing an initiated ordinance immediately after its adoption. 

The Supreme Court of Ohio in support of its opinion quoted with 
approval a statement appearing in the case of Kadderly v. City of Port- 
land, 44 Ore. 118, 74 Pac. 710 (1903), which reads: “Statutes pro- 
posed and enacted by the people are subject to the same constitutional 
limitations as legislative statutes, and after their adoption they exist at 
the will of the legislature just as do other laws.” ‘This statement was 
made by the court in a general discussion of the extent of the power to 
legislate by means of the initiative and referendum, and it does not ap- 
pear that the decision of the case in any manner rested on the determi- 
nation of the question presented by the principal case, nor does it appear 
that there was any statutory or constitutional provision granting to the 
legislature of Oregon the power to repeal initiated legislation. 

The Supreme Court also quoted from 2 McQuillan on Municipal 
Corporations 934, Section 867, as follows: “To render the power of 
initiative and referendum effective, the legislative power of the council 
is commonly restricted by the provision that no ordinance or amendment 
to an ordinance adopted by the electors shall be repealed or amended by 
the council, * * *.” From the rule as stated by McQuillan, the Supreme 
Court infers that the initiated ordinances of a non-charter city may be 
repealed by the city council. The author of the text from which this 
quotation has been taken cites as authority for the rule which he ex- 
presses, the cases of Dallas v. Dallas Consolidated Elec. St. Ry. Co., 
(Tex. Civ. App.), 158 S.W. 76 (1913); Holland v. Cranfill (Tex. 
Civ. App.), 167 S.W. 308 (1914); State ex rel. v. MacQueen, 82 
W.Va. 44, 99 S.E. 666 (1918). In all of these cases there were 
express provisions in the city charters declaring that the city council is 
forbidden the right to repeal initiated ordinances. The cases cited do 
not involve the question presented by the principal case and are there- 
fore no authority for the proposition that in the absence of express pro- 
visions in the city charter, a city council may amend or repeal initiated 
ordinances. 

The case of Allen v. Hollingsworth, 246 Ky. 812, 56 S.W. (2) 
530 (1933), was also cited by the Supreme Court in support of its 
decision. Although the Kentucky court in that case made a general 
statement in the course of its opinion, which statement supports the rule 
sought by the respondents in the principal case, it is submitted that such 
statement is purely dictum, for in that case a city charter fixed the 
salaries of a city board of commissioners. The court there held that the 
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municipality could enact ordinances which violates its charter. The case 
in no manner presents the question which has been raised by the principal 
case. 

The records reveal no cases in which the question was directly pre- 
sented to the courts as to the power of city councils of non-charter 
cities to repeal initiated ordinances. The fact that many city charters 
have provisions relative to the power of council to repeal the direct legis- 
lation of the people should bear no weight in the decision of the question 
under discussion, for in Ohio by the very statute which gives effect to 
the constitutional provision reserving powers of initiative and referendum, 
the General Assembly has delegated the power to charter municipalities 
to regulate the manner in which such powers of direct legislation are to 
be exercised. As to non-charter cities, the statutes of Ohio make no 
provision whereby city councils are granted the power to repeal initiated 
ordinances, nor are the city councils granted the power to reenact their 
own legislation which has been repealed by the people in the exercise of 
their rights of the referendum. The constitutional provision which re- 
serves to the people the power to legislate by direct action also bestows 
on the General Assembly the right to regulate the manner of exercising 
those powers. From the mere fact that the legislature has not spoken 
in regard to the subject of repealing ordinances which have been initiated 
by the people of a non-charter city, is it reasonable to infer that the people 
of Ohio in granting the legislature the right to regulate the manner of 
exercising the rights of the initiative thereby granted to their city coun- 
cils the power to repeal the legislation which they themselves have en- 
acted? 

Referring to the power of the legislature or other agent of the people 
to enact laws, and to the power of the people to enact legislation directly 
by exercising the powers of the initiative, Judge Wilkin in Pfeifer v. 
Graves, Sec’y. of State, 88 O.S. 473, 104 N.E. 529 (1913), said: 
“*k * * The first is a delegated power—from the people to their legisla- 
tive agents or répresentatives. The second is a reserved power; it com- 
prehends all of the sovereign power of legislation not thus delegated. 
Instinctively the legal mind affirms that the delegated power is to be 
strictly construed with reference to the purpose for which it was granted. 
But on the contrary, the reserved original power is not to be restricted 
by any limitations except such as are imbedded in the federal constitu- 
tion.” The decision of the Supreme Court in the principal case indicates 
a departure from the spirit in which the provisions of Article II of the 
Ohio Constitution, dealing with the powers of the initiative and refer- 
endum, were first construed and interpreted by that court in Pfeifer v. 
Graves, supra. 
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The question raised in the principal case is one of considerable mag- 
nitude, and it merits unusual consideration by reason of the fact that it 
deals with a constitutional provision which purports to reserve rights and 
powers to the people, not as individuals, but as a body politic. The 
General Assembly ought to enact legislation at the earliest possible mo- 
ment for the purpose of preventing the repeal or modification by the 
councils of non-charter cities of initiated ordinances and ordinances ap- 
proved by a referendum vote. Such legislation would secure to the 
people of non-charter cities the protection which they intended to pro- 
vide to themselves when they enacted the constitutional provisions with 
regard to the initiative and referendum. 

James R. TRITSCHLER. 


PERSONAL PROPERTY 


BAILMENTS—STATUS OF OWNER OF AUTOMOBILE PARKING 
Lor—LI,BILITy For THEFT. 


One Sheehan parked his car in defendant’s parking lot and received 
a parking ticket for which he paid the requisite fee. The ticket dis- 
claimed any liability on the part of defendant for theft. The car was 
stolen, even though Sheehan had locked it. One of the two attendants 
in charge at the time saw the thief driving the car away, but was unable 
to overtake him. Plaintiff insurance company, having paid Sheehan for 
his loss, seeks to recover the value of the car. ‘The Court of Appeals, in 
reversing a judgment of the Municipal Court of Cleveland, held that 
defendant, a bailee for hire, was not negligent and therefore not liable 
for the theft of the car. One judge dissented. Syndicate Parking, Inc. 
v. General Exchange Ins. Corp., et al., 17 Ohio Abs. 596 (1934). 

The court, without discussing the point, proceeded upon the as- 
sumption that the transaction in question constituted a bailment for hire. 
Whether or not there was a bailment depends upon the extent of control 
exercised by defendant over the car. Some courts have held that though 
a fee is charged, if the owner can remove the car at will, there is 
merely a license to park and not such a surrender of control as to con- 
stitute a bailment. Lord v. Okla. State Fair Ass’n., 95 Okla. 294, 219 
Pac. 713 (1923); Thompson v. Mobile Light and Railway Co., 211 
Ala. 525, 101 So. 177, 34 A.L.R. 921 (1924); and see Suits v. Elec- 
tric Park Amusement Co., 213 Mo. App. 275 (1923). In none of 
these cases was there any condition precedent to the owner’s right to 
possession. But where a condition precedent, such as the presentation 
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of a parking ticket, has existed, the courts have classed the parking com- 
pany as a bailee for hire. Galowitz v. Magner, 208 App. Div. 6, 203 
N.Y.S. 421 (1924); General Exchange Ins. Corp. v. Service Parking 
Grounds, Inc.,254 Mich. 1, 235 N.W. 898 (1931); Keenan Hotel Co. 
v. Funk, 93 Ind. App. 677, 177 N.E. 364 (1931); Batone v. Heavey, 
103 Pa. Super. 529, 158A. 181 (1932). The fact that it was neces- 
sary for the owner to call at the office for his keys was held to have 
made the parking company a bailee in Beetson v. Hollywood A. C., 109 
Cal. App. 715, 293 Pac. 821 (1930). However, such a condition 
precedent has not always been required. In Doherty v. Ernst, 284 Mass. 
341, 187 N.E. 620 (1933), where keys were left in the car so that 
the attendant might move it about, the court found that there was 
sufficient control in the parking company to constitute a bailment. On 
the basis of these decisions the court in the instant case was justified in 
assuming that a bailment existed, since the owner could be excluded 
from possession until he surrendered the parking ticket. See 30 Michigan 
Law Review, 614 (1932); 12 Texas Law Review, 347 (1934). 

Had the transaction in question been considered as a license to park 
and not a bailment, defendant would have been under no duty to exer- 
cise care against theft. Thompson v. Mobile Light & Railway Co., 
supra; Lord v. Okla. State Fair Ass’n., supra. But since the court held 
there was a bailment, defendant was liable for any lack of ordinary care 
over the car. Hotels Statler Co. v. Safier, 103 Ohio St. 638, 134 N.E. 
460, 22 A.L.R. 1190 (1921); 3 R.C.L. 96. And the fact that the 
ticket disclaimed the parking company’s liability for theft would not 
relieve defendant of liability if the car was stolen through its negligence. 
Keenan Hotel Co. v. Funk, supra; Baione v. Heavey, supra. 

The courts uniformly hold that misdelivery imposes an absolute 
liability on a bailee regardless of negligence. Potomac Ins. Co. v. Nick- 
son, 64 Utah 395, 231 Pac. 445, 42 A.L.R. 128 (1924); Hall v. 
Boston &F W.R. Corp., 14 Allen (96 Mass.) 439, 92 Am. Dec. 783 
(1867). But Where the car is stolen, negligence must be proved, as a 
bailee is not an insurer against theft. 3 R.C.L. 97. A failure to return 
on demand raises, in itself, a strong inference of negligence, and it has 
been held in cases similar to the principal one that a parking company 


was clearly negligent in permitting a car to be removed without a sur- 
render of the parking ticket. Galowitz v. Magner, supra; General Ex- 
change Ins. Corp. v. Service Parking Grounds, Inc., supra. Viewing 
the instant case in the light of these decisions, defendant might have 
been found negligent in permitting the car to be entered and removed 
without a surrender of the parking ticket.. The dissenting opinion sup- 
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ports this view, holding that the facts did not justify a reversal of the 
judgment of the trial court. However, since one of the attendants, as 
soon as he discovered the thief, attempted in vain to stop him, there is 
perhaps some justification for the court’s decision. 

Arcu. R. Hicks, JR. 


RECEIVERS 


APPOINTMENT WHEN CoRPORATION CONSENTS—COLLATERAL 
ATTACK. 


The First National Bank & ‘Trust Co. of Hamilton, a creditor of 
the Fischer Hardware Co., took judgment upon a cognovit note against 
the company on March 2, 1932. After entry of judgment a motion 
was made for a receiver on the ground that execution would jeopardize 
the financial stability of the Hardware Co., the assets of which should 
be conserved for the benefit of general creditors. The company con- 
sented to such appointment. 

September 21, 1933, the plaintiff, Michigan State Industries, filed 
suit against the Hardware Co. on a book account and recovered judg- 
ment, but execution was returned unsatisfied. Proceedings in aid, insti- 
tuted November 13, 1933, were dismissed upon determination that the 
plaintiff was not entitled to subject property in the hands of the receiver 
to execution upon his judgment. * 

The Court of Appeals said that the appointment of the receiver was 
void, notwithstanding the defendant corporation’s consent, there being 
no jurisdiction since there was an adequate remedy at law by levying 
execution. Being void, such appointment was open to collateral attack. 
But the plaintiff’s delay in filing suit was held to amount to laches suf- 
ficient to give rise to estoppel, so that there was no error in dismissing 
the proceeding in aid of execution. Michigan State Industries v. Fischer 


Hardware Co., 19 Ohio Abs. 184, 2 Ohio Op. 171, 197 N.E. 785 


(1934). 
In Ohio, the power to appoint receivers is conferred by statute. A 
receiver may be appointed: “4. After judgment, to dispose to property 


according to the judgment, or to preserve it during the pendency of an 
appeal, or when an execution has been returned unsatisfied and the 
judgment debtor refuses to apply the property in satisfaction of the judg- 
ment. . . . 6. In all other cases in which receivers heretofore have 
been appointed by the usages of equity.”” General Code, Sec. 11894. 
The general assertion is often made that ordinarily a receiver will 
not be appointed at the instance of a mere simple contract creditor. The 








64 LAW JOURNAL — DECEMBER, 1935 


creditor must first exhaust his remedies at law, chief among which is 
the recovery of judgment and return of execution unsatisfied. Clark on 
Receivers (2nd Ed.), Sec. 187; Pomeroy’s Eq. Juris (4th Ed.), Vol. 
4, Sec. 1546. See: Pusey & Jones Co. v. Hanssen, 261 U.S. 491, 43 
Sup. Ct. 454, 67 Law Ed. 763 (1923); Jn re Richardson’s Estate, 
294 Fed. 349 (1923). There is also dictum to this effect in Ohio, 
Hoiles v. Watkins, 117 Ohio St. 165, 157 N.E. 557, 61 A.L.R. 1203 
(1927), but this ground of appointment has been expressly provided in 
part 4 of the code section, above, and part 6 recognizes that still broader 
grounds exist for the appointment of a receiver within the general equity 
jurisdiction of the courts. 

Receivership is a remedy ancillary in nature, and the power of ap- 
pointment can be invoked only in a pending suit brought to obtain relief 
which the court has power to grant. Hoiles v. Watkins, ante; Shearer 
v. Union Mortgage Co., 28 Ohio App. 373, 162 N.E. 696 (1928). 
Appointment will be refused where the court can find another and less 
stringent means of protecting the rights of the parties. Hoiles v. Wat- 
kins, ante. A receive will not be appointed for the sole purpose of 
continuing the business of the defendant under the protection of the 
court and of preventing creditors from levying on the corporate prop- 
erty. Couse’s Ohio Private Corporations (1924), Vol. 2, Page 2177. 
This is especially true where there is a clear indication of collusion, as 
where the plaintiff was secured to bring action by the directors and 
guaranteed against an expense. Moss National Bank v. Lakeside Co., 
19 O.C.C. 365, 10 Cir. Dec. 542 (1990). 

However, it seems that where proper equitable grounds are shown, 
there are few cases in which the court has not jurisdiction to interfere, 
by appointment of a receiver, to preserve the property for the party 
entitled. A creditor may invoke the jurisdiction of an equity court to 
appoint a receiver where the officers of an insolvent corporation refuse 
nates in order to constitute the occupant a passenger and not a 
to take steps to preserve its property and pay its debts, Cheney v. Cycle 
Co., 20 O.C.C. 19, 10 Cir. Dec. 717 (1900); where the debtor fails 
to fulfill a contract to pay off the indebtedness, Miami Press v. Whitaker 
Paper Co., 47 Ohio App. 187, 191 N.E. 475, 16 Abs. 543, 40 O.L.R. 
229 (1933), Levinson v. Jaskulek, 23 Ohio App. 134, 155 N.E. 405 
(1926); or where it is necessary for the preservation of property pend- 
ing litigation, National Salt Co. v. Salt Co., 8 O.N.P. 325, 11 Ohio 
Dec. 348, 352 (1901). Where the corporation is making no effort to 
pay its debts, the court is authorized to appoint a receiver upon applica- 
tion of the surety. Barbour v. National Exchange Bank, 45 Ohio St. 














NOTES AND COMMENTS 65 


133, 12 N.E. 5 (1887). A receiver will be appointed at the instance 
of stockholders where there is evidence of fraud and gross mismanage- 
ment by the directors Phoenix Portland Cement Co. v. Shadrach, 18 
Ohio App. 264, 2 Ohio Abs. 124 (1924); Heintzman v. Tenacity 
Loose-Leaf Metal Co., 17 Ohio Dec. (N.P.) 554, 4 O.L.R. 552 
(1906); Divine v. Auto Co., 9 O.N.P. (N.S.) 204, 20 Ohio Dec. 
128 (1909). 

The Court of Appeals in the principal case seems to have erred in 
its assumption that the lower court had no power to appoint a receiver 
under the facts presented. It is true that the court has no power to act, 
regardless of consent, where there is no jurisdiction of the subject matter 
by reason of a statute exempting homestead property, Wehrle v. Wehrle, 
39 Ohio St. 365 (1883); or where the plaintiff has no judgment or 
lien and brings action in an insolvency court which has no jurisdiction 
to render a personal judgment for money, Wiedemann Brewing Co. v. 
Herman, 2 Ohio App. 260, 20 O.C.C. (N.S.) 187, 28 Cir. Dec. 362 
(1913). But there is no evidence of such lack of jurisdiction in the 
principal case. The federal courts have adopted the rule that where 
the court has jurisdiction over the necessary parties and the subject mat- 
ter, and power to afford the relief sought, the defense that the plaintiff 
has not exhausted his remedy at law or is not a judgment creditor may 
be waived, and when waived, as it may be by the corporation consent- 
ing to the appointment of a receiver, the case stands as though the 
objection had never existed. /” re Metropolitan Ry., 208 U.S. go, 28 
Sup. Ct. 219, 52 Law Ed. 403 (1908). See: Shapiro v. Wilgus, 287 
U.S. 348, 53 Sup. Ct. 142, 77 Law Ed. 149 (1932); /n re Penny, 
10 Fed. Supp. 637 (1935). The Ohio courts agree that a receiver 
may be appointed on behalf of a simple contract creditor where it is 
necessary to conserve the assets of the corporation and the corporation 
consents. Mason v. Wade Furnace Co., 29 O.N.P. (N.S.) 173 
(1932); Rapp v. Cincinnati Plastic Relief Co., 10 O.C.C. (N.S.) 575, 
20 Cir. Dec. 433 (by implication, 1908); Cincinnati Equipment Co. 
v. Degnan, 184 Fed. 834 (C.C.A. Ohio, 1910). Contra, on slightly 
different facts: Gott v. Shultze Co., 12 O.N.P. (N.S.) 206, 21 Ohio 
Dec. 604, 56 Bull. 397 (1911). Other states have adopted this view. 
Ill. Refining Co. v. Ill. Coal Co., 130 Okl. 27, 264 Pac. 904 (1928); 
Clark on Receivers (2nd Ed.), sec. 188; ‘Thompson on Corporations 
(2nd Ed.), Vol. 8, sec. 6337. This rule will be applied, although the 
corporation is solvent, where it appears that the assets would not be 
sufficient to pay all the creditors if left to a general welter of attachment. 
Luhrig Colleries Co. v. Interstate Coal &F Dock Co., 281 Fed. 265 
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(1922). Some states, such as Michigan, refuse to recognize consent 
receiverships. National Lumberman’s Bank v. Lake Shore Machinery 
Co., 260 Mich. 440, 245 N.W. 494 (1932), noted in 31 Mich. 
L.Rev. 1001 (1933). 

In the principal case, the creditor bank had obtained a judgment lien 
before the receiver was appointed, and certainly was in no worse posi- 
tion than the ordinary simple contract creditor. A similar situation was 
presented in Starr Mfg. Co. v. Underwood, 12 Ohio Abs. 271, 37 
O.L.R. 168 (1932), where the plaintiff creditor obtained judgment 
for $106 and the appointment of a receiver the same day, the defendant 
corporation consenting. The Court of Appeals refused to set the receiv- 
ership aside, on the application of several dissatisfied stockholders. 

An interesting picture of what the courts are actually doing is pre- 
sented in Thomas Billig’s volume, “Receiverships in Franklin County, 
Ohio,” the report of a study made during 1927 and 1928. The defend- 
ant consented to the appointment of a receiver in 51 out of 69 cases 
instituted by judgment creditors, and 30 of the judgments resulted from 
the filing of cognovit notes. In most of these cases, the judgment, filing 
of petition for a receiver, and appointment were virtually simultaneous 
(See pages 29, 30 and 57). Mr. Billig also found 35 cases wherein the 
creditor had no judgment at the time of filing his petition for a receiver, 
and 19 of these were typical consent receiverships (See pages 75 and 
80). Such practices constitute strong evidence of what amounts to the 
“usages of equity,” under part 6 of Section 11894, General Code. 

The facts of the principal case do not present grounds for a collateral 
attack on the appointment of a receiver. Where the court has power 
to appoint a receiver, the exercise of that power, however erroneous, 
cannot be collaterally attacked. Barbour v. National Exchange Bank, 
ante; Egbert v. Third Ward Bldg. Ass’n., 8 O.N.P. 507, 9 Ohio Dec. 
(N.P.) 646 (1887); Cook on Corporations (8th Ed.), Vol. 5, Page 
3934. See Clarke v. Thomas, 34 Ohio St. 46, 58 (1877); Wehrle v. 
Wehrle, ante; Grant v. Leach, 280 U.S. 351, 50 Sup. Ct. 107, 74 
Law Ed. (1930). The appointment of a receiver by consent of the 
president of the defendant corporation on the ground of insolvency, is 
not open to collateral attack on showing that the corporation was in fact 
solvent and the president had no authority to consent. Gum Co. v. 
Zimmerman, 240 Fed. 637 (C.C.A. Ohio, 1917). As stated in 
Superior Oil Corp. v. Matlock, 47 Fed. (2nd) 993 (1931), the fact 
that a creditor has not reduced his claim to judgment does not go to 
jurisdiction in any event. The same would be true of levying execution. 

The court’s error in the principal case was in denying the existence 
of the power to appoint a receiver. By injecting the estoppel argument, 
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the court in fact upheld the appointment, and this result is in accord 
with the views expressed above and the evident tendency of the Ohio 
decisions, as well as the actual practice. 

Epwin R. TEPLE. 


SET-OFF AND COUNTERCLAIM 


Ricut or Set-Orr BerTwreen BANKER AND DEPposITor. 


In H. & G. Coleman, Inc., et al. v. Winters National Bank & Tr. 
Co., 48 Ohio App. 98, 192 N.E. 478, 16 Abs. 415 (1934), the Union 
Trust Co. of Dayton under a written contract leased to the defendants 
certain offices in the Union Tr. Co. Bldg. for a term of five years com- 
mencing May 1, 1931. The rent was payable in monthly installments. 
The Union Tr. Co. became insolvent, and on October 1, 1931, the 
Superintendent of Banks took possession of the property and sold and 
assigned all right and interests therein to the plaintiff, Winters Bank. 
At the time of the insolvency the defendant, Coleman, Inc., had a large 
deposit in the bank, which he seeks to set off against the rent which had 
accrued from the time that the Superintendent of Banks took charge to 
the date of the suit and for which the plaintiff bank here sues. The 
court denied the set-off. 

The courts have often said that the relationship between the bank 
and the depositor is that of debtor and creditor. Shaw v. Bauman, 34 
Ohio St. 25 (1877), Cincinnati etc. Co. v. Metrop. Nat. Bank, 54 
Ohio St. 60, 42 N.E. 700 (1896); Blake v. Hamilton Dime Savings 
Bank, 79 Ohio St. 189, 20 L.R.A. (N.S.) 290 (1908) Smith v. Fuller, 
86 Ohio St. 57, 99 N.E. 214 (1912); Cleveland Tr. Co. v. Scobie, 
114 Ohio St. 241, 48 A.L.R. 182 (1926); Guaranty Tr. Co. v. State, 
36 Ohio App. 45, 172 N.E. 674 (1931). And in Ohio the reciprocal 
rights of set-off, both legal and equitable, exist between a bank and its 
customers, with the same general force and effect as between debtors 
and creditors generally. Smith v. Fulton, 31 N.P. (N.S.) 49 (1933). 

We have a situation for the applicability of legal set-off when a 
debtor-creditor relationship exists, and mutual and matured debts exist 
as against each other. See Sec. 11319 and 11321, G.C. It is necessary 
that the claims of both parties be matured and that the demands be in 
the same right and capacity, or as it is ordinarily expressed, that there be 
mutuality of time and parties. Andrews v. State, 124 Ohio St. 348, 178 
N.E. 581 (1931); Shoneberg v. Platt, 36 Ohio App. 118, 172 N.E. 
685 (1931). Hence, in law, a debt not yet due and payable may not 
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be set off against one presently due and payable. Patterson v. Patterson, 
59 N.Y. 574, 579, 17 Am. Rep. 384 (1875). Nor can one having a 
deposit in his own name as executor set off against the claim of the 
receiver of an insolvent bank his individual promissory note, because the 
executor does not seek the set-off in the same right. 4. A. Stasel, Recr., 
etc., v. G. Daugherty, 7. O.N.P. (N.S.), 424, 19 O.D. (N.P.) 720 
(1908). Thus too, a joint debt may not be set off against a separate 
debt because of lack of mutuality as to parties. Western Coal Co. v. 
Hollenbeck, 72 Ark. 44, 80 S.W. 145 (1903); Doyle v. Nesting, 37 
Colo. 522, 88 Pac. 862 (1906); Niblack v. Adler, 209 Ill. App. 156 
(1917). 

It has also been generally held that a borrower from a saving de- 
partment of a bank who has a desposit in the commercial or saving 
department may not set off either deposit when the bank becomes in- 
solvent, where a statute gives the savings depositors a prior lien on all 
the assets or where there is some other regulatory statute which the courts 
will interpret as intending the assets of the savings department to be a 
trust fund for savings depositors. Yardley v. Clothier, 12 C.C.A. 342, 
51 F. 506 (1896); Lippett, et al. Bk. Commrs., v. Thames Loan & 
Tr. Co., 88 Conn. 185, 90 A. 369 (1914); Basset v. City Bank, 115 
Conn, 1, 160 A. 60 (1932). The theory of these cases is that to per- 
mit a set-off would give a greater share of the assets to the borrowing 
than to the non-borrowing depositor; and in the case of insolvency the 
savings depositors must share ratably, Lippett, v. Thames, etc., Bank, 
supra; Tremont v. Baker, 243 Mass. 530, 137 N.E. 915 (1923); 
Bailey v. Comm’r of Banks, 244 Mass. 499, 138 N.E. 915 (1923); 
Upham v. Bramwell, 105 Or. 597, 25 A.L.R. 919 (1922); Basset v. 
City Bk. & Tr. Co., 115 Conn. 1, 160 A. 60 (1932). See 42 Yale 
L. J. 143 (1929); Clark Receivers, Vol. 2, P. 1323-4. Those cases 
which are contra are distinguished by the courts’ different interpretation 
of the statute or by the absence of any statute relating to savings deposits. 
See Pursiful v.'First State Bank, etc., 251 Ky. 498, 65 S.W. (2d) 462 
(1933). In the presence of statutory regulation giving savings depositors 
a lien on the assets the courts have usually deemed the relationship of 
the bank and the depositor as trustee and cestui que trust. Bachrach v. 
Allen, 239 Mass. 272 (1921). See also 5 O. Jur. Sec. 194. In the 
absence of such statutory regulation, however, the courts have generally 
considered the relationship that of debtor and creditor. Pursiful v. First 
State Bk., supra. Lack of mutuality of parties does not prevent a de- 
positor from setting off a loan from the commercial department against 
a deposit in either the commercial or savings department. Lippett v. 
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Thames, etc., supra; cf. Upham v. Bramwell, 105 Or. 597, 209 Pac. 
100 (1922). But when the loan has been transferred to the savings 
department for value no right of set-off exists. Cosmopolitan Tr. Co. v. 
Rosenbush, 239 Mass. 305, 131 N.E. 858 (1921); Bieringer-Hanauer 
Co. v. Cosmopolitan Tr. Co., 247 Mass. 73, 141 N.E. 566 (1923); 
Bachrach v. Allen, supra; see 81 A.L.R. 1508 for a review of the 
cases. In regard to set-off in a building and loan association, a recent 
Ohio Statute, G.C. 9652-1, permits a set-off of 50% of the debt by 
certificates of deposit, and the time of the acquisition of these certificates 
is immaterial. On this subject, see 50 A.L.R. 526 (1927). In connec- 
tion with the right of a surety to set off deposits in an insolvent bank, 
see 41 Yale Law J. 881 (1932) and 40 A.L.R. 1896. 

Granted the mutuality of parties, the following factual situations 
raise important problems analogous to those raised in the principal case: 

1. Where a bank seeks to offset a debtor’s deposit against an insol- 
vent depositor’s matured debt to the bank. It has been held in Ohio and 
in most jurisdictions that a bank has a general lien in the nature of a 
set-off on the deposits in its possession. Bank of Marysville v. W. M. 
Brewing Co., 50 Ohio St. 151, 33 N.E. 1054 (1893); Hakman v. 
Schoof, 8 O.D. Rep. 127 (1898); German Amer. Sav. Bk. vy. Gross- 
man, 15 O.C.C. 378, 8 O.C.D. 682 (1897). See also State, etc. v. Ful- 
ton, 128 Ohio St. 192, 190 N.E. 383 (1934); Docking v. Commercial 
Nat. Bank, 118 Kan. 566, 235 Pac. 1044 (1925). This lien must 
arise from deposits of money or funds belonging to the depositor himself. 
McMillan v. Boyd, 40 Ohio St. 35 (1883). 

2. Where a bank seeks to offset the insolvent customer’s deposit 
against his unmatured debt. The general rule is that for a bank to apply 
a deposit to a debt of a solvent deopsitor, the debt must be due and 
payable. But where a depositor is insolvent, the majority of courts will 
permit a bank, by way of equitable set-off, to apply the deposit to the 
payment of an unmatured note. 5 O. Jur. Banks and Banking, Sec. 139, 
Grimm v. Columbus Sav. Bank, 25 O.N.P. (N.S.) 203 (1924); Mar- 
tin v. Kunz-Miller, 37 N.Y. 398 (1867); Fera v. Wickham, 135 N.Y. 
223, 17 L.R.A. 456, 31 N.E. 1028 (1892). See Clark, Set Off in 
Cases of Immature Claims, 34 Harv. L. Rev. 178 (1920) notes, 76 
U. of P. L. Rev. 101 (1927-28); 37 W. Va. L.Q. 304 (1930-1); 43 
A.L.R. 1325. 

3. Where the depositor is indebted to an insolvent bank and seeks 
to offset his deposit against his mature debt. There is no question but 
that this many be done today in either law or equity. State v. Alward, 
44 Ohio App. 281, 185 N.E. 560 (1933); Coburn v. Carstarphen, 
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194 N.C. 368, 139 S.E. 596 (1927); Im re Merchant’s Bank, 204 
N.C. 472, 168 S.E. 676 (1927); Barrington v. Miner, 24 F. 2d 917 
(1932). See 81 A.L.R. 665. The theory in permitting set-offs in this 
situation is that the assignor or receiver stands in the same position as the 
insolvent bank, and so takes subject to set-off. People v. Calif., etc., Co., 
168 Cal. 211, 141 P. 1181 (1914). While a set-off is permitted, it 
must be remembered that this right against the receiver is governed by 
the condition existing at the time the receiver is appointed; and the claims 
assigned to the debtor thereafter may not be set off even though mature. 
Williams v. Williams, 192 N.C. 405, 135 S.E. 39 (1926); U.S. Fi- 
delity &F Guar Co. v. Maxwell, 152 Ark. 64, 237 S.W. 708 (1922). 
The objection to assignments acquired after insolvency is that there is 
no mutuality of parties and that a preference accrues to the general 
creditor for the one who demands the set-off. 

In Hensch v. Metropolitan Savings & Loan Co., 50 Ohio App. 25, 
Onto Bar (Sept. 16, 1935), decided since the principal case, the de- 
positors were indebted to the bank on a note secured by a mortgage, the 
obligation being due and payable. The bank was not under obligation to 
pay the deposit presently by reason of its regulations restricting pay- 
ment, to which the depositors had consented. The court held that the 
savings depositors could compel the bank to set off their account against 
their indebtedness, although the payment of the account had been post- 
poned so that no independent action at law could be brought to recover 
said account. 

4. Where a depositor is indebted to an insolvent bank and seeks to 
offset his deposit against his unmatured debt. While in this situation a 
set-off in law is not permitted, Coffin v. McLean, 80 N.Y. 563 
(1891); Bank v. Hemingray, 34 Ohio St. 381 (1878), in equity, 
when justice requires it, the set-off will generally be allowed. The 
weight of authority in America is to allow the set-off in this situation 
although there is no strict mutuality. Andrew v. Dundee Sav. Bank, 
216 Iowa 240, 249 N.W. 154 (1933); Cooper v. Fidelity Tr. Co., 
170 A. 726 (Me., 1934); Merchants Ice Co. v. Holland Banking Co., 
223 Mo. App. 93, 8 S.W. (2d) 1030 (1928). The doctrine upon 
which these cases are based, termed the “waiver theory,” is that a de- 
positor if he chooses may expedite payment of a debt due from himself, 
for in so doing, he is merely waiving the provision of a credit period 
which is in his favor. Clute v. Warner, 8 App. Div. 40, 40 N.Y.S. 392 
(1896); Nashville Tr. Co. v. Bank, 91 Tenn. 336, 18 S.W. 822 
(1892); and 80 U. of Pa. L.Rev. 420, 421 (1931). See The Cur- 
rent Account and Set-offs Between an Insolvent Bank and Its Cus- 


tomers, 41 Yale L. J. 1109 (1932). 
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The principal case may well be considered under the fourth category 
above. A claim to set off rent accruing after a receiver is appointed 
involves not only an unmatured debt but one which is strictly not even 
an inchoate or a contingent one. The better authorities will not allow 
the set-off. The principal case relied upon Butler v. Tuncliffe, 104 Fla. 
477, 140 So. 201 (1932), and Wasson v. White, 12 F. (2d) 809 
(1925). In both of these cases the operative facts were like those in 
the principal case, and in both cases the ground for denial was that the 
right of set-off against a receiver is to be governed by the state of affairs 
existing at the time of the insolvency and not by the conditions created 
afterwards; that the total rent stipulated in the contract is not such a 
present debt that it may be set off; and that a set-off in this situation 
would in effect be a preference. See Maxcy v. City of Washburn, 196 
Wis. 566, 218 N.W. 825 (1928). The Iowa courts, on the other 
hand, allow a set-off of rent which accrues after the appointment of a 
receiver. In Patch v. Boyle, 197 Iowa 1314, 197 N.W. 35 (1924) 
under circumstances similar to those in the principal case, the court held 
that the rent on the lease was an existing debt but only “time is wanting 
to render it due.” For a review of the cases on set-off of rents accruing 
after the appointment of a receiver or trustee in bankruptcy, see 71 
A.L.R. 117. 

When we recognize the distinction between unmatured rent not 
yet due and an unmatured note, the principal case seems clearly based 
on the better reasoning. The distinction is found well stated in Bank of 
Baltimore v. Page, 164 Md. 500, 503, 165 A. 701, 702 (1933): “The 
principle which applies in the case of a note does not apply in the case of 
unmatured rent. The note is owed immediately, but the rent is not a 
debt until it becomes due.” Although in Funk & Son v. Young, 138 
Ark. 38, 44, 210 S.W. 143, 144 (1919), the court said that “the 
trend of modern decisions is toward liberality in the allowance of set-off 
in the case of insolvency against whom the set-off is claimed.” Yet 
apparently the courts are not willing to go so far as to sanction the 
set-off of rent which accrues after the appointment of a receiver. 

B. BERNARD WoLson. 
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TRUSTS 


INCORPORATION OF AMENDABLE Trust Into a WILL. 


On June 1, 1926, the decedent entered into a contract with the 
Toledo Trust Company, defendant here, establishing a trust of $15,000, 
the benefits of which were reserved to himself for life, to his wife for 
life if she survived him and upon her death the trust res was to be dis- 
tributed to his daughter. He reserved the right to revoke, alter or amend 
the trust. Two days later the testator executed his will containing a 
residuary devise to the Toledo Trust Co. of certain properties which 
were to be managed in accordance with the terms of the prior trust 
agreement. Nine days later he executed a supplemental trust adding two 
new beneficiaries but otherwise specifically confirming and ratifying the 
provisions of the original. The supplemental agreement was not executed 
in conformity with the Statute of Wills. The lower court held that the 
supplemental agreement was valid and the original trust modified ac- 
cordingly. On appeal, however, it was held that since the original trust 
was incorporated by reference into the will, it could be modified only 
by an instrument properly executed as a will and hence the supplemental 
trust was invalid. Koeninger v. Toledo Trust Co., 18 Ohio Abs. 241, 3 
Ohio Op. 345 (1934). 

From the earliest use of the doctrine of incorporation by reference 
it has been held that an extrinsic document so incorporated becomes a 
part of the will itself. Tonnele v. Hall, 4 N.Y. (4 Comst.) 140 
(1850); Milledge v. Lamar, 4 Desaus. 617 (S.C.) (1816). But a 
will cannot be revoked in part or in toto by another instrument unless 
that instrument be executed with the formalities prescribed for the 
execution of a will. Ohio General Code Sec. 10504-47. 

In Swetland v. Swetland 102 N.J. Eq. 294, 140 Atl. 279 (1928), 
the testator, by a residuary clause in his will, gave property to a trustee 
to be disposed ‘of in accordance with the terms of a previously executed 
inter vivos trust. The devise was held valid as an addition to the trust. 
The New Jersey Court did not emply the doctrine of incorporation by 
reference but said in regard to the residuary devise, “By it the testator 
merely added property to a trust fund established by him years before 
the execution of his will.” Following this view to its logical conclusion 
we have a bequest to a trustee upon terms which are to be ascertained 
from extrinsic facts having significance apart from their effect upon the 
disposition of the property so devised. Somewhat the same view was 
taken in the case of Im re Locke, 258 N.Y. 327, 179 N.E. 755, 80 
A.L.R. 98 (1932). Also the English Court of Chancery, upon similar 
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facts, has reached the same conclusion as reached in the Swetland Case. 
Hindle v. Taylor, 5 P.M. and G. 577 (1885); In re Marquis of Bris- 
tol, 1897 L.R. 1 Ch. 946. Another line of authority in England is 
based upon the theory that the residuary devise of the will creates a 
second and distinct trust, testamentary in nature, the terms of which 
are to be ascertained by reference to the first trust. J” re Walpole, 1903 
L.R. 1 Ch. 928; In re Beaumont, 1913 L.R. 1 Ch. 325. The effect 
of either theory upon the present case would be to make the supplemental 
trust a valid one. 

The question of the validity of the incorporation by reference was 
not presented by either party to the case nor was it discussed by the 
court. Incorporation by reference is expressly permitted under Sec. 
10504-4 of the Ohio General Code. But the will itself must refer to 
the paper to be incorporated in such a way as to show testator’s intention 
to incorporate such instrument into his will and to make it a part thereof. 
Page on Wills, Sec. 164; Thomas v. Hobson, 10 O.C.C. (N.S.) 351, 
30 O.C.C. 214 (1907); Miller v. MacKenzie, 23 O.N.P. (N.S.) 
158; 31 O.D. (N.P.) 497 (1920). A document can be given effect 
as incorporated only in case such appears from the face of the will to 
have been the wish of the testator. Rood on Wills (2nd Ed.) Sec. 250. 
In the present case the testator devised property to the Toledo Trust 
Company, “to be managed and disposed of in accordance with the terms 
and provisions of a certain trust agreement * * * known as Trust No. 
170.” Substantially the same language raised a valid incorporation by 
reference in In re Wiley, 128 Cal. 1, 60 Pac. 471 (1900). But in 
the Swetland Case where the same words were employed the doctrine 
of incorporation by reference was disregarded since the case was decided 
upon other grounds. We suggest that in the present case there is a 
question as to whether the testator intended to incorporate into his will 
as a part thereof the original trust agreement. The language of the 
residuary devise would allow of the construction, as in the Swetland 
Case, that the testator merely intended to make an additional bequest to 
an existing trust. 

The case is one of first impression. Any of several theories could 
form the basis of a decision. 

(1) Incorporation by reference of an alterable trust amounts to an 
attempt to give to the testator the power to dispose of his property by an 
instrument not duly executed as a will, and hence such a trust cannot be 
incorporated by reference. Atwood v. Rhode Island Hospital Trust Co., 
275 Fed. 513 (1921), certiorari denied in 275 U. S. 661 (1922). 


However, there was a strong dissent in the Atwood Case and the major- 
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ity of later cases have refuted the doctrine. Industrial Trust Co. v. Colt, 
45 R.I. 334, 121 Atl. 426 (1923); Jn re Willey, 128 Cal. 1, 60 Pac. 
471 (1900). 

(2) An inter vivos trust, though added to by a testamentary devise, 
does not become a part of the will or take its character, but remains a 
trust and as such may be altered or amended. The Swetland Case and 
the English authorities by disregarding the doctrine of incorporation by 
reference have followed this line of reasoning. 

(3) An incorporated instrument is merged with the incorporating 
instrument only in respect to those provisions of the former which are 
not inconsistent with the provisions or requirements of the latter. A 
revocable trust, therefore, would merge with a will in all respects except 
that of revocability. This provision being inconsistent with the require- 
ments of a will would not become a part of the will but would stand 
by itself as applicable to the trust only. Revocability could then be 
achieved by an instrument not executed as a will. Courts have not ap- 
plied this theory but it is worthy of suggestion. 

(4) The power to revoke or amend, unless exercised by a testa- 
mentary instrument, is inconsistent with the principles of a will and by 
incorporating by reference into a will the document in which such power 
is reserved, the power is waived. 

In the instant case the court has chosen to follow the latter line of 
reasoning and ample authority is to be found for this position. A dis- 
cussion of the case is found in 9 University of Cincinnati Law Review 


279, May, 1935. 
Jostan T. HERBERT. 


INTERPRETATION OF AN IMPERFECT Girt AS A SELF DECLARA- 
TION OF TRUST. 


At the maturity of a note, the payee directed the debtor, her father, 
to make a new note payable to her 12 year old son, the plaintiff in this 
action. At the time of making the note the mother said, “If anything 
happens to me, I want Pop to pay it to Ted.” The new note was 
non-interest bearing and payable at the maker’s death. The mother 
never handed over the note to the plaintiff, but he secured possession of 
it at a later date. The plaintiff filed claim in the Probate Court of 
Tuscarawas County against the maker’s estate for the amount of the 
debt. The court disallowed the claim, holding that there was no gift 
from the mother to the son. E. R. Ehrhart v. E. Coslett, Exr., 3 Ohio 
Op. 364 (1935). 

The court in the above case decided that the gift failed for lack of 
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delivery. It is well settled that in order to have a gift inter vivos, there 
must be delivery. Ambler v. Boone, 3 Ohio App. 87 (1914); Eschen 
v. Stiers, 10 F(2) 739 (1926). Delivery does not necessarily mean 
the manual tradition of the chattel or article. The requirements of 
delivery may be completely fulfilled by actual delivery, constructive de- 
livery, or symbolic delivery. Wheeler v. Wheeler, 43 Conn. 503 
(1876). See Mechem “The Requirements of Delivery in Gifts of 
Chattels and of Choses in Action Evidenced by Commercial Instrv- 
ments.” 21 Ill. L.R. 341, 457, 568 (1927); also see 24 Col. L.R. 
767 (1924). A documented chose may be delivered by actual hanaing 
over of the instrument or by a deed of gift purporting to transfer the 
chose to the donee. Flander v. Blandy, 45 Ohio St. 108, 12 N.E. 321 
(1887); Wright v. Bragg, 106 F. 25 (1901). See 25 A.L.R. 642; 
40 A.L.R. 508, and Scott’s Cases on Trusts, p. 158. 

Concluding that the proposed gift of the note failed in the principal 
case because of lack of delivery, the court might have found a self dec- 
laration of trust, provided the facts warranted such a finding. It is 
elemental that consideration is not necessary to the creation of a trust. 
Ex Parte Pye, 18 Ves. 140 (1811); Perry, Trusts, Sec. 96; 14 Cal. 
L. Rev. 188 (1925). There must be intent to create a trust, however, 
coupled with a declaration either express or implied to establish an im 
praesenti self declaration of trusts. [x Matter of Brown, 252 N.Y. 366, 
169 N.E. 612 (1930); Poff v. Poff, 128 Va. 62, 104 S.E. 719 
(1920). Therefore it might possibly be argued in the principal case 
that the mother intended to make a self declaration of trust for her son. 
Evidence of intent to create the trust might possibly have been found by 
the fact that the mother made the son payee of the note, plus her state- 
ment at the time. In Love v. Francis, 63 Mich. 181, 29 N.W. 843, 6 
Am. St. Rep. 290 (1886), the court declared that naming the heirs 
payees of a note raised a beneficial interest in them immediately, and the 
one holding possession thereof did so merely as trustee. This decision 
was followed by Pohl v. Fulton, 86 Kan. 14, 14, 119 Pac. (1911), 
where the court held that a trust was created for a son who was mentally 
unfit to control the note, possession remaining in the mother, who was 
the donor. 

This suggestion, that an imperfect gift may be interpreted to be a 
self declaration of trust, finds some support in the cases, although this 
clearly is the minority view in United States and England. Morgan v. 
Mallison, L.R. Eq. 475 (1870); Williamson v. Yager, 91 Ky. 282, 
15 S.W. 660 (1891); Harris Banking Co. v. Miller, 190 Mo. 640, 
89 S.W. 629 (1905); Love v. Francis, supra. See Dewey v. Barn- 
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house, 83 Kan. 17, 109 Pac. 1081 (1910); also Bogert, TRusts AND 
TrusTEEs, Sec. 205. 

In a majority of the jurisdictions no sympathy is extended to the 
disappointed donees, and the courts refuse to torture an imperfect gift 
into a self declaration of trust. Miroy v. Lord, 4 De G.F.&J. 264 
(1862) Perry, Trusts, sec. 96; Ames, 130 n.; 133 n.; 37 Yale L.J. 
836 (1928); Young v. Young, 80 N. Y. 422, 36 Am. Rep. 634 
(1880). In Vol. 1, Trusts ANnp TRusTEEs, sec. 205, Professor Bogert 
says, “There is no reason why courts should distort the donor’s state 
of mind, or substitute a device which he never intended to employ.” 
This language is employed because the strict requirements of a trust are 
not fulfilled by the facts, as in the principal case, which established an 
imperfect gift. It is settled law in Ohio, in line with the clear weight 
of English and American authority, that a self declaration of trust is 
dependent upon the donor’s intention to create a trust, Flanders v. 
Blandy, supra; Richards v. Delbridge, L.R. 18 Eq. 11 (1874); see 
Whitehead v. Bishop, 23 Ohio App. 315, 155 N.E. 565 (1925); 
Poff v. Poff, supra. 

The majority of courts refuse to abate the strict legal essentials of a 
valid gift inter vivos. They feel that the donee is a mere volunteer who 
has no enforceable rights in either equity or at law, so therefore he is 
not put in any worse position. ‘The mere making the donee payee of the 
note, without delivery does not create an enforceable right, because, in 
the first place, the gift fails, and, secondly the trust fails, the require- 
ments of a self declaration of trust not being met. Belshodrodsky v. 
Kuhn, 69 Ill. 547 (1873); Fanning v. Russell, 94 Ill. 386 (1880); 
Raesner v. Bohne, 76 Ind. App. 114, 129 N.E. 490 (1921); Riddle 
v. Henderson, 124 Wash. 31, 213 Pac. 480 (1923). See Jones v. 
Jones, 201 S.W. 557 (Mo. App., 1918). 

In comparing the above two practices we must realize that under the 
majority doctrine one volunteer is preferred over another. Usually the 
cases are betwéen the heirs and the donees and if the imperfect gift 
cannot be construed as a trust then the heirs are given the property. 
In this view the intention of the donor is not heeded or considered. It 
is beyond a question of doubt that the donor intended that the donee 
have the gift, although he failed to come up to legal requirements to 
make a gift. Therefore the minority view seems to prefer the dis- 
appointed donee rather than the heirs. It construes the imperfect gift 
to be a trust, and in that way gives effect to the donor’s intention. 

SEYMOUR A. TREITELMAN. 
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WILLS 


Power or TeEstTaror To DESIGNATE AN ATTORNEY 


The question presented in the case /n Re Estate of Minnie Shinnick, 
3 Ohio Op. 458 (October 7, 1935) involves the right of an executor 
to refuse to employ as counsel in the administration of the estate, an 
attorney designated by the testator to serve in that capacity. It was held 
that the executor could not be compelled to retain counsel requested in 
the will. 

The court relies in part on Sections 10506-3 and 10509-193 of the 
Probate Code. It seems that neither of the above sections is particularly 
pertinent to the question presented. The first section relates to the filing 
of the name of the attorney with the court by the fiduciary when he is 
appointed. This section goes no further than to provide what procedure 
shall be followed after the appointment of the attorney, namely, to file 
the name of counsel with the court, this for the court’s information. 
That this is the legislative intent is strongly brought out by this language: 
“After the name has been so filed, notices to such fiduciary in his of- 
ficial capacity shall also be sent by the Probate Court to such attorney 
who shall have authority to sign waiver of service of any or all such 
notices upon him.” 

The other section, 10509-193, relating to payment of attorney’s 
fees by the executor and the allowance to him of such expenditures, 
seems to have little or no connection with the right of a testator to 
direct who shall act as the attorney in the administration of his estate. 

The result represented in the instant case finds ample support from 
the standpoint of policy alone. As pointed out by the court, the sole 
responsibility for the administration of the estate rests on the fiduciary; 
therefore, he should have discretion to appoint whomever he chooses as 
his attorney. The close relationship which exists between an attorney 
and client demands complete harmony between the two and full con- 
fidence of the one in the other. It was argued that the executor or 
fiduciary might refuse the appointment unless he accepts the designated 
attorney; to which the court answered that it was its duty to carry out 
the testator’s will as far as possible and that the court is so doing when 
an executor is permitted to assume his duties, though he refuse to accept 
the appointment of the attorney. The following cases support the con- 
clusion reached by the court. Jn Re Ogier, 101 Cal. 381, 35 Pac. 900, 
40 Am. St. Rep. 61 (1894). Pickett’s Will, 49 Ore. 127, 89 Pac. 377 
(1907); Leadbetter v. Price, 102 Ore. 159, 199 Pac. 633 (1922); 
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Foster v. Elsley, 19 Ch. D. 518 (1881); M. B. Young v. Jas. Alex- 
ander, Executor, 84 Tenn. 108 (1885); Matter of Caldwell, 188 
N.Y. 115, at 120; Matter of Wallach, 164 N.Y. App. 600, 150 N.Y. 
Supp. 302 affirmed without opinion in 215 N.Y. 622, 109 N.E. 1094 
(1915); ln Re Thistlewaite, 104 N.Y. Supp. 264 (1907). 

A question closely analogous is presented when the testator expresses 
the intent that certain persons be continued in a designated employment 
after his death. Where precatory words alone are used, it has been held 
that the fiduciary is not bound to give effect to the testator’s wish. Shaw 
v. Lawless, 5 Cl. & Fin. 129 (1837); Fender v. Stevens, 2 Phill. 142 
(1848); Colonial Trust Co. v. Brown, 105 Conn. 263 (1926); Jewel 
v. Barnes, Admr., 110 Ky. 329, 61 S.W. 360 (1901). But where the 
directions are mandatory, it has been held that one designated by the 
testator to continue in an employment other than that of attorney has 
an enforceable right. Hibbert v. Hibbert, 3 Mic. Rep. 681 (1845); 
Williams v. Corbett, 8 Sin. 349 (1837).:In Hughes v. Hiscox, 110 
N.Y. Misc. 141, 181 N.Y. Supp. 395 (1920), the court refused to 
enforce the provision to continue an employee though the direction was 
mandatory, though the parties were the same in Hughes v. Hiscox, 105 
N.Y. Misc. 521, 174 N.Y.S. 564 (1909) as in the latter case, where 
the employee was told that his relief was to seek an equitable charge on 
the estate in the hands of the executor. This was sought and denied in 
the case reported in 110 N.Y. Misc. 141. 

The doctrine, however, is not without a contrary view. In Reet v. 
Battistella, 167 La. 766, 127 So. 289 (1929), it was held that a pro- 
vision of a will designating an attorney to settle an estate was binding 
on those taking under the will. The court points out that in those 
jurisdictions which follow what might be termed the majority rule, the 
courts have overlooked the fact that the testator may impose such condi- 
tions as he sees fit on his executor and he may accept or decline the trust 
if he is unwilling to comply with its terms. The court also relies in part 
on a statute in Louisiana which provides that the designation of an at- 
torney shall be binding on banks appointed as executors and trustees. 
The passage of this statute indicated that the Legislature did not consider 
such a condition in a will against public policy. “Therefore, since a testator 
can put any conditions he may wish so long as they are not opposed to 
public policy, the condition is valid. 

The result reached in In Re Shinnick is sound, based not only on 
precedent but also on policy. It would seem that the above cited cases 


concerning the designation of an employee to continue in the service of 
the estate after the testator’s death where the employee is not an at- 
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torney are authority for the position maintained by the court. It is to be 
noted that only a wish or desire was expressed that a certain attorney be 
appointed. This language was used by the testator: “It is my wish and 
I hereby request that the court appoint G. Taylor to be the attorney for 
my executrix.” If it is decided that no right can be created by the use 
of precatory words in the case of one who occupies a much less impor- 
tant place than a legal advisor in the administration of the estate or trust, 
how much more certainly it must follow that the testator cannot by 
similar words create an enforceable right in an attorney upon whom the 
executor, who is solely responsible for the management of the estate, 
must depend for his legal advice. It seems that the case could have 
been decided on this narrow ground—that the mere wish or desire of a 
testator to appoint a designated attorney is not enough to create an 


enforceable right in him. Vernon W. Wancza 
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Trusts anD TrusteEs. George Gleason Bogert. University of 
Chicago Law School. West Publishing Co., St. Paul, Minn. 
& Vernon Law Book Co., Kansas City, Mo., 1935. Seven 
volumes. $50.00. 


This monumental work on the subject of Trusts will be warmly 
welcomed by the legal profession. There has long been a great and 
growing need for such a careful and elaborate working over of the sub- 
ject matter of this field. Source and secondary material, English as well 
as American, has been painstakingly sifted and utilized. More than 
22,000 cases are cited and ample use is made of text books and periodi- 
cal literature. Where necessary Professor Bogert has not hesitated to 
treat allied topics to clarify and elaborate the problem at hand. For 
example, a discussion of perpetuities and accumulations in respect to 
creation and administration of trusts is found essential. Similarly, the 
difficult problem of taxation, implicit in the trustee-cestui que trust rela- 
tionship, receives full treatment in chapter fifteen and that much con- 
troverted topic, the Business Trust, occupies the entire sixteenth chapter, 
which will doubtless be most useful in dispelling the general misunder- 
standing of the substance and purpose of this modern device for carrying 
on business. 

After a brief historical chapter, Professor Bogert makes the approach 
to the subject which has been utilized by writers and scholars since 
Ames’ famous casebook on Trusts, viz. a careful and elaborate compari- 
son of the jural relation of trustee-cestui que trust with that existing 
between persons in other jural relationships. It is believed that a careful 
study of this chapter will do much to clarify misunderstandings in the 
field of trusts. ,This chapter should be studied as a whole and is good 
preparatory work for any trust problem. 

The remainder of volume one and the major portion of volume 
two is devoted to a consideration of the creation, and the elements of, 
the express trust, in which the essentials are all elaborated. Quite prop- 
erly the subject of charitable trusts is treated with the express trust in 
this portion of the book. 

The last chapter in volume two is devoted to resulting trusts and the 
first chapter of volume three to constructive trusts. Professor Bogert 
states in Section 1 and in Section 451 that he has followed the old 
classification of the subject, which is so firmly imbedded in the case 
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law. This is a matter of some disappointment. In this latter section he 
confesses that Professor Costigan’s classification is “more logical” and, 
it may be added, that it would go far towards the elimination of serious 
confusion were it adopted. To classify a body of case law embodying 
substantive rights as a coordinate class with another body of case law 
entirely remedial in character is poor classification and it seems should 
be no longer employed. Professor Bogert is, of course, under no mis- 
apprehension in this respect. He begins his discussion of the constructive 
trust, Section 471, by defining it as “a device used by chancery to 
compel,” etc., thus revealing its adjective quality. The Restatement of 
the Law of Trusts by the American Law Institute will be found to have 
departed from this time honored classification and it is believed a great 
contribution would have been made if the same had been done here. 
The casual reader may not see, as clearly as Professor Bogert does, the 
teal difference between the two classes, Resulting and Constructive 
Trusts. 

Following the chapter on constructive trusts that multitude of prob- 
lems involved in the Administration of the Trust occupy the remainder 
of the third and all of the fourth volume, except the final chapter which 
deals with termination and modification of trusts. 

Volumes five and six are devoted to forms. It is not unlikely that 
the practicing lawyer will find these volumes particularly useful. An 
adequate appraisal of the value of forms can only come from their use. 
It should not be overlooked that there is a separate index to the forms 
at the end of the sixth volume. The last volume is made up entirely of 
general index and table cases. The index is excellent. In its two hun- 
dred eighty-six pages there seems to be omitted no possible key by which 
access to the contents of the books could be afforded. 

The entire work is beautifully done. Binding, print and paper are 
pleasing, the sort which makes its use a pleasurable experience. Two 
mild criticisms of the book may be ventured, however. There is some 
evidence of padding in the method adopted in citing cases in footnotes 
and in the table of cases. Furthermore, it is difficult to justify, though 
perhaps not hard to explain, the preferential position given the reporter 
system in the citation of cases. Aside from being a bit inconvenient in 
use, especially if one is searching for cases of a particular jurisdiction, it is 
an unusual departure from the time honored method of giving the official 
reporter citation first. Professor Bogert has given the profession a mag- 
nificent work and every lawyer will want these volumes at his hand. 

Harry W. VANNEMAN. 
Professor of Law 
Ohio State University 
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Law anp Orper IN Potynesia. H. lan Hogbin. Harcourt, 
Brace and Co., N. Y. 1934. 


To the law student and the lawyer engaged in untangling the com- 
plexities of legal science as it exists in our modern society, a reference to 
law as it is applied in a primitive society seems as remote as the islands 
of the Pacific on which this survey was made. The error that lies in this 
view is resolved upon reading the first few chapters of Dr. Hogbin’s 
hook. We soon realize that we are reading about human beings, each 
having his own life to live, and that they too have developed rules of 
conduct among themselves, in the hope that exch individual may enjoy 
life to the fullest extent possible under such conditions without infringe- 
ment upon the equal right of his neighbor. 

Most people regard savage life as one that is absolutely free from 
law. Even scientists for a long time attempted to find what it was that 
took the place of law in primitive society. Savage life certainly does not 
boast of institutions existing for the sole purpose of enforcing law and 
maintaining order, but as Dr. Hogbin shows us, the whole social order 
rests “upon a complex interaction of stimuli which combine to make it 
worth the individual’s while to carry out even distasteful obligations.” 
The most important of these obligations is the “reciprocal nature of social 
cooperation.” It is their reciprocity which is chiefly responsible for their 
whole system of civil law, or rather the system “of binding obligations 
governing the intercourse of daily life and enforced by a specific mechan- 
ism inherent in the structure of the society.” Thus we learn that our 
belief that there is no such thing as law in savage society is based on the 
too narrow conception that law is a series of express commands, or is 
the outcome of a purposive effort. 

Dr. Hogbin’s survey was made in Ontong, Java, a small group of 
coral islands in the Western Pacific Ocean, and although civilization has 
begun to affect the people, there is enough of the primitive order remain- 
ing, when augmented by descriptions given by the older members of 
the tribes, to afford ample field for this study. 

The people are divided into two tribes which, in turn, are divided 
into joint family groups. Since the tribes gather as a unit only for the 
annual religious festival, called the saga, the principal study is of the 
joint family. These joint families are composed of several individual 
family units. —The members of these units combine in the effort to obtain 
food and shelter for the entire group. It is the economic necessity that 
maintains the unity of the family. The oldest man is the leader of the 
group and is responsible for its prosperity. This head man not only 
directs the various economic activities but also exercises his authority 
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toward the maintenance of order in the family. The children are edu- 
cated partially by the collateral relatives of their parents and refer to 
these relatives by parental terms. The reciprocal duty of each adult 
member to contribute to the education of his brother’s and sister’s chil- 
dren largely accounts for the perpetuation of the family concept. The 
economic pressure which is quickly brought to bear on the individual who 
shirks his duties secures cooperation 2mong the members. This pressure 
is applied by leaving him out when the head man distributes the food. 
If this pressure does not force the recalcitrant individual into line, the 
head man may expel him from the group and he will have to fend for 
himself. 

Besides the duties of a man to members of his own family, there is 
a reciprocal duty between him and the family of his wife. “Assistance 
has to be given to them when it is required and presents of food have 
to be made from time to time. In return, the husband can demand 
assistance from his wife’s relatives and may rely upon them to help him 
support his family.” Individual prestige is increased by making gifts to 
relatives, and censure may be invoked if such gifts are not made. In 
order to make these gifts, it is often necessary to have the assistance of 
the joint family, so obedience to the head man is secured through the 
future as well as the present requirements of the individual. 

With the possible exception of stealing from the family-owned coco- 
nut groves, there are no crimes which are regarded as offenses against 
society. All other crimes are offenses against the individual or his im- 
mediate family. As a result the offender often suffers no worldly pun- 
ishment. Not infrequently, however, the person offended takes matters 
into his own hands. The group does not approve of this kind of punish- 
ment, but even if death results, the avenger will not be punished. It is 
believed that the Azpua, or spirits will punish the criminal, but if he per- 
sists in his offenses the headman may expel him. Sex crimes are especially 
opprobrious to these people and every effort is made to prevent them. 
Even in childhood, brothers and sisters are not permitted to be in each 
other’s company alone. The wide family concept carries this mutual 
avoidance to cousins of several degrees and even to sisters of a man’s 
wife. 

Spirits, the Aipua, have an important effect on the conduct of the 
savages. Through fear of sickness and death, as well as other misfor- 
tunes, they compel the carrying out of the reciprocal duties to different 
members of the family, and punish criminals. Spirit mediums, koulaiku, 
advise sick and unfortunate persons as to the cause of their misfortune. 
Their advice is nothing more than a reflection of what the community 
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regards as the reason for the punishment being inflicted by the angered 
kipua. The koulaiku know all about the daily lives of the tribesmen and, 
from the gossip of the community regarding the commission or omission 
of an unsocial act, can tell him what is responsible for his misfortune. 
Every effort is then made by the unfortunate man’s family to appease the 
angered spirit by making large gifts to whomsoever he has offended. 
Fear of the consequences which the spirits may cause to descend upon 
them is thus an important factor in keeping the conduct of the people 
up to a certain standard. 

Sorcery is very rare here and is practiced only for vengeance by the 
sorcerer himself. He is never asked to apply his powers on behalf of 
others. Nevertheless, the people have a firm belief in the ability of the 
sorcerers to carry “ut their hideous designs. 

The tribe is held together by the annual ceremony called the sanga. 
This ceremony lasts for thirty days and consists in an elaborate worship 
of the gods who are believed to have been the first natives of the islands. 
The ceremony signifies their theory of the Creation, and like those of 
other primitive peoples is based largely on procreatoin. Priests, called 
maakua,. preside over the ceremonies. They are the head men of the 
joint families. 

Shortly before the islands were taken over by the British, one of the 
savages organized a body of supporters and set up a kingship, which has 
existed for a few generations. The king, though acting as arbiter in 
many instances, does not have a great deal of power. He does exercise 
a slight degree of authority over the daily life of the tribe, and there is 
evidence of the concept of the “King’s peace.” 

One of the most significant facts to be noted in the study of the 
submission of these savage peoples to law and order is, that although 
authority seems to be vested in certain approved leaders, yet these leaders 
may not exceed certain bounds. For example, the head man of a joint 
family may not use his office for his own personal gain or revenge to the 
detriment of the group, without fear of deposition or possibly death. The 
koulaiku, interpreting the spirits, merely reflects the feeling of the com- 
munity, and the king does not interfere where popular will is not in 
accord. Even a sorcerer may be held in check where he uses his black 
magic for unjustifiable ends through the danger of being speared by 
relatives of the person against whom he is working. 

In the last few chapters of Dr. Hogbin’s work, we are taken to other 
islands of the Pacific where the people have advanced in a slight degree 
over the Javanese. In these islands, such as Tonga, and Hawaii, the 
people have established kingdoms, and there is a marked development of 
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positive law. On these islands we find the beginnings of a council of 
state, and there are other examples of the rise of institutions for the 
enforcement of law. 

For centuries men have speculated on how law grows, and the place 
law should have in society. Numerous theories have developed out of 
this speculation but no theory can be adequately constructed today with- 
out taking into account the materials offered by sociology and anthro- 
pology. For those who would construct a theory, the book under review 
is a worthy companion of Malinowski’s “Crime and Custom in Savage 
Society,” and Sumner’s “Folkways.” 

E.S. KauFMAN. 


Mr. Justice Carpozo. Joseph P. Pollard. York Press, N. Y. 

1935. 

A powerful mind, comparing the oft’times technical and unjust 
results of cold logic with the broader sociological view point, tempering 
the effects of antique precedent with a modern perceptive, looking be- 
hind the maxims and axioms of a so-called legal science to bring more 
realism into the law—that is one’s impression of the intellect of Judge 
Benjamin Cardozo as presented by Joseph P. Pollard in his book, Mr. 
Justice Cardozo. 

The far-flung ramifications and ever-increasing complexity of our 
present economic life place a gigantic burden upon those men whose task 
it is to settle our legal controversies in a manner that seems socially just; 
for it is many times difficult to render such decisions without breaking 
down precedent or at least straining the interpretation of a body of law 
which our legislatures are too busy to modernize. Thus it is that we 
enthusiastically welcome a word picture of a living master, who dares 
with bold strokes to alter the legal pattern to fit our present social and 
economic necessities. 

For over twenty years Justice Cardozo has been on the bench, 
eighteen of these being spent in the New York Court of Appeals from 
which he was elevated in 1932 to the Supreme Court of the United 
States. Many cases in all fields of the law have come before him. Mr. 
Pollard has classified the multitudinous decisions of Justice Cardozo in 
both the New York Court of Appeals and the United States Supreme 
Court so that in each field we may study his efforts compositely. In this 
way we see how a great judge looks upon a particular branch of the 
law; and we see how he manipulates his knowledge, ever aiming toward 
a good result despite technical and historical obstacles. 
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Most interesting is the method in which Justice Cardozo is shown 
to have handled cases in the field of domestic relations. Here fixed 
rules and rock-bound precedent may easily cause injustice, for stability 
in the law can not fully take into account the personal element which 
enters into any one narrow set of facts. Here a judge frequently has 
the choice of following precedent or of daring to break it down in favor 
of what he considers to be a higher justice. He can not allow sentiment 
to enter into his decision, and yet it is often hard for him to decide 
whether his feelings are impelled by sentiment or by his legal sense of 
justice as between the parties. Consequently the easier course would be 
to follow precedent or fixed rules. Of Justice Cardozo Mr. Pollard 
aptly says: “Sentimentalism played no part in his solution of these prob- 
lems, but his disciplined mind was tempered with the warmth and feel- 
ing of an understanding heart.” 

Mr. Pollard traces the efforts of Justice Cardozo through the fields 
of personal injury, labor, crime, business, government, international 
affairs and other types of cases which come before our high courts. 
Especially in those controversies involving the Constitution, Justice Car- 
dozo is revealed as a liberal-minded man looking more to the spirit of 
the law than to the letter. A constitution should be considered as a 
flexible instrument with a broad interpretation put on some rules while 
others are construed narrowly as the exigency of the time and situation 
demands. 

In workmen’s compensation cases we see Justice Cardozo attempt- 
ing, whenever possible, to protect the workman by granting him his 
award. In one case a worker left his station to obtain tobacco from a 
fellow workman, slipped on a greasy floor and so injured his hand that 
amputation was necessary. Justice Cardozo ruled that such a workman 
may reasonably be expected to ask his fellows for tobacco and that so 
doing does not disentitle him to compensation for it is not outside the 
course of his employment.’ 

Mr. Pollard’s general tone would indicate that Justice Cardozo is 
worthy of praise for the stand which he took on the New Deal legisla- 
tion. In part Mr. Pollard says: “. . . Cardozo knows that the mighty 
power of a Supreme Court Judge is wielded best when wielded to pro- 
mote rather than to destroy the social experiments performed in the 
legislative laboratories of state and nation.” This statement was made 
prior to the unanimous decision in the Schechter case.? There it was 

1 Wickham v. Glenside Woolen Mills, 252 N.Y. 11, 168 N.E. 446 


(1929). 
2 U.S. v. Schechter Poultry Corp., 79 L.Ed 888, 55 Sup. Ct. 837, 97 
A.L.R. 947 (1935). See also Louisville Bank v. Radford, 79 L.Ed. 920, 55 


Sup. Ct. 854, 97 A.L.R. 1106 (1935). 
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decided that “extraordinary conditions do not create or enlarge constitu- 
tional power and can not justify governmental action outside the sphere 
of constitutional authority.” The failure of Justice Cardozo to dissent in 
the Schechter case tends to show that even though he had always been 
considered a liberal-minded jurist, and, to the extent to which his 
leanings have been revealed by decisions prior to the Schechter case, in 
favor of legislative social experiments; still he is as yet unwilling to 
broaden his concepts of constitutionality to embrace the statutes com- 
plained of in the Schechter case. Whether his liberalism stops at this 
point or merely marks time until he feels that changed situations and 
viewpoints demand a broader conception are things which we have no 
means of knowing in advance. 

The book requires but one finishing touch to be complete. It is only 
natural that, after watching Justice Cardozo the craftsman sitting upon 
his bench and operating his legal machinery, one wonders how this emi- 
nent jurist acts in his role as an ordinary citizen. A few sentences in a 
foreword by Dean Roscoe Pound relate something of the great man’s 
early legal life but fall short completely of satisfying one’s desire to know 
more about his private life. 

Donato J. HoLLIncsworTu. 


CriminaL Law rn Action. John Barker Waite. Houlston 
House, Sears Pub. Co., N.Y. 1934. 


“Criminal Law in Action” is a metaphor. It connotes official activ- 
ity of policemen, prosecuting attorneys, defense counsel, jurors, judges, 
and all other officials by whom the mandates of the law are translated 
into action and through whose activities alone, the law has any observable 
effect. Law does not act; it can not act. It is nothing more than “a 
statement of acts which human beings are expected to perform or to 
refrain from performing.” If one of the mandates of the law is broken, 
law itself does not punish the violators, it merely declares what other 
persons shall do in order to punish the violators. “Able men can make 
deficient law effective, but the most perfect law will be inoperative and 
futile if its administrators are incompetent and inefficient.” For that 
reason most of “Criminal Law in Action” deals with agents of the law, 
rather than with the law’s provisions. 

The author wants it specifically understood that the purpose of this 
book is exposition and not advocacy. In other words he does not wish 
to advocate any changes or reforms but desires simply to explain the 
failures of the criminal law in action as he himself, through many years 
of study, and actual contact, has come to know and appreciate them. 
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The jury system, as one could anticipate, comes in for a large part 
in “Criminal Law in Action.” Men can be punished only through ver- 
dict of a jury and this is not merely theory but courts follow it meticu- 
lously in practice. The jury is supreme in its power to acquit a defendant 
but its convictions are subject to review and reversal. 

All praise for the jury system is in terms of advantage to the de- 
fendant, that it is not likely to convict innocence, never of its efficacy 
in protection of society. The author expounds the view that the jury 
system is also an obstacle to the progress of justice and the imposition 
of deserved punishment. American trial practice is rife with suspicion 
of the intelligence, the honesty, and the motives of jurors. Mr. Waite 
seems to be in favor of judges being permitted to express their opinions 
concerning the facts so that the juries can profit from their greater 
experience in gauging witnesses and evaluating evidence. American 
legislators, however, have been afraid that judges would express strongly 
prejudicial and, perhaps, dishonest opinions and afraid that juries would 
weakly and stupidly surrender their privilege of independent judgment 
and follow the judicial desires. The whole situation presents an illumi- 
nating inconsistency of insistence upon the desirability of jury verdicts, 
coupled with complete distrust of jury’s capacity for intelligence, inde- 
pendence of opinion. 

The author says the jury system should be retained, however, for the 
sake of its obstructive value in preventing possible injustice to individuals. 
Value of the jury system is directly related to the character of the jurors 
which in turn depend upon honesty of the jury commissioners and the 
industry and courage of the judges. “The jury system is not and can’t 
be better than the men who manage it.” 

In a similar manner are the other agents and administrators of our 
criminal law viz. the policemen, judges, prosecuting attorneys and de- 
fense counsels taken up. And since the author is considering why en- 
forcement is not better than it is he notes more particularly the incom- 
petencies and failures in its administrations. However, he does not lack 
appreciation of those who serve society well but he has striven to “see, 
why, despite the efforts of these admirable servants, the administration 
of criminal justice is so unsatisfactory.” ‘Thus in various chapters in this 
treatise we are shown the evils, the failures and the faults, rather than 
the saving graces of these divers and sundry officials who translate the 
mandates of the law into action. 

Much space is also given to the part the newspapers play in the 
administration of our criminal law. Newspapers often interefere with 
expedition, fairness and character of criminal trials by prejudicing juries. 











BOOK REVIEWS 89 


They can make a trial a farce by printing hearsay evidence, prior con- 
victions, rumors and untested statements that rules of fairness exclude. 
If there is any merit in the theory that crime can be repressed by fear 
of punishment, the ineffectiveness of criminal law is no more the fault 
of policemen, judges and juries than it is the consequence of distorted 
news values of the press. 

The public itself must share responsibility for the law’s inefficiency 
because it does not seriously scorn and condemn law breakers, it does 
not really desire all of its laws enforced, and it fears and distrusts its own 
enforcement employees too keenly to authorize the mechanics essential 
to greatest efficiency. The public even goes so far as to respect the 
criminal, “We can’t absolve ourselves until we have attested our own 
express attitude toward crime, and even more particularly, until we have 
done everything possible to improve the char:cter of our enforcement 
personnel.” 

In a very clear and logical Epilogue the author sets forth the view 
that the law’s new purpose will be the elimination from society of those 
persons whose actions show that they can’t be safely allowed to mingle 
freely with their fellows. Its objective will no longer be the hope of 
frightening potential criminals into circumspection by more punishment 
of those criminals who are caught. The primary aim will be to get rid 
of those individuals who are known to be dangerous to the continued 
peace and safety of society. 

This treatise is one which wili not only appeal to those who have had 
legal training but will also be appreciated by the layman whose views as 
to why the criminal law fails are generally narrowed in scope because 
of the lack of enlightment. 

Pau W. HuGuHes. 
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Limitine JupiciaL Review sy Act or Concress—Joseph L. 
Lewinson. 23 California Law Review 591 (Sept., 1935). 


The numerous pronunciamentos concerning the desirability of a con- 
stitutional amendment limiting the power of the Supreme Court make 
this article timely and thought-provoking. 

During the last five months of its recent term the Supreme Court 
declared unconstitutional four federal statutes and one Joint Resolution 
of Congress. During the first seventy-five years of our national exist- 
ence the court declared unconstitutional only two federal statutes. 

What can Congress do to limit the power of judicial review? A 
close inspection of Sections 1 and 2 of Article III of the Constitution 
shows that the lower federal courts are created by Congress while the 
appellate jurisdiction of the Supreme Court is held subject to such ex- 
ceptions and under such regulations as Congress shall make. Congress 
has no power to limit the original jurisdiction of the Supreme Court. 

Federal statutes creating and abolishing inferior federal courts and 
acts limiting their jurisdiction have been passed so often that such statutes 
are now rarely questioned. The right to trial in an inferior court can 
hardly be termed a constitutional right. 

In 1796 the Supreme Court said that Congress must provide rules 
to regulate appellate proceedings before it could exercise appellate juris- 
diction. In deciding The Luckenbach Steamship Co. v. U.S., 272 US. 
533 (1926), the court said “appellate review is not essential to the due 
process of law but is a matter of grace.” The McCardle case (7 Wall. 
506, 19 L.Ed. 264) of 1868 strengthens the belief that Congress can 
grant or deprive the court of the power of appellate review. 

From the very words of the Supreme Court one can argue that 
Congress may withhold jurisdiction to declare laws unconstitutional 
without otherwise disturbing the jurisdiction. But can the federal courts 
function as such without jurisdiction to declare national laws unconsti- 
tutional? English courts don’t attempt the reviewing power. Judicial 
review in the United States was little used until 1883 nor is this 
power expressly provided for in the Constitution. Marbury v. Madison, 
1 Cranch 137, 2 L.Ed. 60, in 1803 gave Chief Justice Marshall an 
opportunity to declare for judicial review. He failed to distinguish as he 
could have between state and federal legislation. His doctrine really 
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implies the supremacy of the federal judiciary instead of an equality with 
the other branches of the government. Holmes admitted the court could 
exist and function quite well without the reviewing power. 

Congress can act to require the concurrence of more than a bare 
majority of justices when declaring on the constitutionality of a law. 
Questions of constitutionality usually arise under the court’s appellate 
jurisdiction. Therefore Congress would be within its right in regulating 
the appellate power. The members of Congress and the chief executive 
have also sworn to support the Constitution. If four members of the 
court also believe the statute is constitutional why should the bare ma- 
jority be empowered to say that such measure is unconstitutional beyond 
all reasonable doubt? Such a question seems to be political and therefore 
subject to action of Congress free from the court’s power to review. 

The question to be left with every thinking lawyer and layman is 
this: Do we want to control the free will of the people by judicial au- 
thority or are we willing to trust the free will and a free people to work 
out their own salvation? Statesmen, politicians, publicists will do well to 
study possibilities of action under Article III, Sections 1 and 2 before 
such ponderous utterances as “without a constitutional amendment we 


are back in the horse and buggy days.” 


Tue CHALLENGE oF A New Feperat Procepure—Charles 
E. Clarke, 20 Cornell Law Quarterly 443 (June, 1935). 


In a previous article (44 Yale Law Journal, 307) the author has 
reviewed the historical background of procedural reform in the federal 
courts and described the act conferring upon the Supreme Court the 
power to makes rules in actions at law and to unite federal law and 
equity procedure. 

This article again reviews the historical advancement of procedure. 
Procedural rules have often been injurious to substantive legal rights. 
Judicial power to make new rules should correct this failing of the 
former procedural rules. In the recent past the Supreme Court declared 
that the difference between law and equity couldn’t be ignored. And 
this declaration in spite of the attempt of the code reformers to combine 
the systems of law and equity. 

After many disappointments the act allowing rule-making by the 
Supreme Court passed in June, 1934. (28 U.S.C.A., 723 b, 723 c.) 
Now the Supreme Court can approve some of the many suggestions 
offered by the bar in the various federal districts. It is to be hoped 
that the proposed rules will be sympathetic to the real meaning of the 
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bill. A half-hearted renovation may result in a backward movement, 
imposing another system over the vestiges of several former systems 
without obliterating them. 

The court may make either a partial or complete reform—promul- 
gate rules for law actions or issue rules uniting the systems of law and 
equity. If the complete reform is made the other procedural systems 
will be wiped out and many difficulties now confronting the federal 
court practitioner will be obviated. The Federal Equity Rules with 
slight changes can be made applicable to all actions by merely extending 
their operations. The rule as to joinder of parties is especially satisfactory. 

Three new sections are needed: (1) allowing a single civil action 
and pleading of all matters whether legal or equitable in a single suit, 
(2) providing for jury trial as of right in cases covered by the con- 
stitutional requirement, (3) providing waiver of jury by failure to make 
affirmative claim therefor within a certain period. 

Rule making by courts is an administrative reform sadly needed in 
the general field of procedure. The courts possess expert skill at making 
rules far better than an indifferent legislature but they need a strong 
stimulus to keep the rules abreast of the times. The Chief Justice plans 
to go ahead with the major reform of combining the systems of law and 
equity. The results will demonstrate the success or failure of rule mak- 
ing by the courts. 


TRANSCENDENTAL NONSENSE AND THE FUNCTIONAL APPROACH 
—Felix S. Cohen, 35 Columbia Law Review 809 (June, 
1935). 

The author, surveying the field of law, tells us in unmistakable terms 
just what is wrong with our juristic philosophy. The argument of the 
medieval classicists as to how many angels could dance on the point of a 
needle seems to have frequent parallels in the circular reasoning of the 
bench and bar.’ Even the liberal Cardozo stays too close to accepted 
legal logic at times. 

The abstract approach to legal questions is illustrated in the legal 
questions: where is a corporation, when is a corporation, how high is 
“fair” value, when is legal process “due”? The lawyers in answering 
these questions use other terms such as “property rights,” “corporate 
entity,” “title,” “contract,” “malice, etc. The revolving wheel of 


legal definition dare not go beyond the bounds of legal terms else the 
definitions would have substantial meaning. At present they represent 
legal nonsense in the highest form with legal concepts, rules of law, and 
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systems of jurisprudence being the developments of an abstract science 
of transcendental nonsense. 

The traditional method leaves the lawyer in a maze of “mechanical 
jurisprudence’ and legal magic which he can dissolve only by a strong 
wash of “cynical acid.” Eradicate meaningless concepts that have no 
equivalent in actual experience, forget meaningless questions and re- 
define our legal concepts in empiric terms. “A thing is what it does” 
should be a test. Let us redirect our research towards discovering the 
significance of legal decisions. We must integrate the social sciences 
with the study of law in order to assist us in appraising in ethical terms 
the social values at stake in any choice between two precedents. 

The functional approach can be used to redefine law in the terms 
of what courts say and do. Law isn’t necessarily what is ethically right 
but it is what the state can command because it has the power. Like- 
wise the realistic judge in administering the power of the state should 
frankly assess the human values and appraise the social importance of the 
precedents. The functional method of legal inquiry must go further 
than the “hunch” theory of law. What the judge ate for dinner dims 
in importance when we consider the judge’s social heredity and present 
environment. The old school feels the judge hands down an impartial 
decision but careful research will show that his background is an impor- 
tant factor in the decision. 

To the lawyer interested in more than pure law, legal criticism must 
have an objective description of the causes and consequences of legal 
decisions. Then and only then can we correctly appraise law and legal 
institutions in the light of human values. 


On Wuart Is Wronc witH So-CaLLep LecaL EpucaTrion— 
Karl N. Llewellyn, 35 Columbia Law Review 651 (May, 


1935). 

The writer feels that legal education is open to the criticisms which 
are aimed at other fields of educational activity. Three Eastern law 
schools, Columbia, Yale and Harvard furnish the basis for his arguments 
and conclusions. Other law colleges are not worth considering. Legal 
training lacks variety; its objectives and methods are the products of 
historical conditioning and chance. The schools so far have failed to 
prepare for better law. They fail to know what type of lawyers are 
most in demand. Too much of legal preparation is from the judicial 
standpoint although relatively few men will become judges. In spite 
of the excuse of the limited time law schools can do much more than 
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now. If the law school teacher will trade places with the art school 
teacher for a day he will discover many things about his ability to capture 
and maintain interest. —The maxim “the law is a jealous mistress” has 
been carried too far. The artistic and the social fields can be combined 
with the legal. Training in legislative and administrative fields should 
be afforded as the political field is one place in which many lawyers 
engage. 

The times with their change of legal decisions press upon the poor 
law school teacher. The student clamors for a vitalized curriculum. A 
change is possible—what direction will it take? 

Many are the defenses against change but they fall upon critical 
examination—eliminate wasteful teaching, reorganize courses, use dif- 
ferent technique for advanced students. The improvements will give 
time for the student to integrate the law and other fields. Careful 
authors can introduce materials into their case books which will lead 
the students into a study of why is the law. Legal rules can then be 
sized up in the light of their operation. Legal techniques—use of law 
. library, drafting, counselling, form study, practice court, apprenticeship 
either interstitial or post-graduate—have a definite place in a law school. 

The task of urging the traditional law school forward to cope with 
the present is a twenty-year task calling for awakened students, a fac- 
ulty of earnest and critical professors who are willing to put background 
and teaching skill into their jobs, and a bar willing to teach and appren- 
tice. With the widening of techniques will come a law school worthy 
of the name. 


THE ProBLeM oF THE Sources oF Positrve Law—Giorgio 
Del Vecchio, 47 Juridical Review 253 (September, 1935). 


The author, a noted Italian jurist and philosopher, outlines the 
philosophical concepts of law which prevail in Continental Europe. These 
concepts must be considered by the student of Anglo-Saxon law if he 
is to analyze and compare the underlying distinctions between legal 
systems. 

Law in its essential elements is human nature; human nature in the 
mass with the reciprocal connections of obligation and claim is the 
foundation of law. The absolute ideal of law—justice—can only be 
approached and positive juridical orders are only imperfectly translated. 
Such is the case when the jurist makes the law meet the facts in a 
hard case. 

The preponderant social will is determined by the clash and fric- 
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tion of consciences each interpreting its own ideas of justice. From the 
coordination of one human subject with another comes a juridical order 
or a form of human society. The rules of social life can be called 
the “sources of law.” 

The modes of manifestation of the preponderant social will are: 
custom, jurisdiction, and legislation. Custom arises by means of a series 
of interferences springing from the productivity of single individual 
consciences. When these customs become too numerous and complex 
someone classifies and applies the customs thus exercising jurisdiction. 
The judge or arbiter accelerates the historical growth of law. When 
custom becomes too complicated for the arbiter the third stage, legisla- 
tion, develops. The entire social community is represented by a special 
organ which formulates imperative rules. This is the highest degree of 
the formation of positive law. 

These three sources all spring from the human spirit. Can legislation 
keep pace with the needs of an ever expanding society? The legislative 
organ in its highest development only utters or slightly modifies the 
feeling of the human spirit. A law against the public conscience is 
effectively abrogated although it may not be formally repealed. 

The judge is restrained by the law to certain limits. Within those 
bounds he has a wide range of judicial discretion so that he can decide in 
accord with the demands of an expanding social life. 

From our own nature we can extract an absolute and universally 
valid criterion of the just and-unjust; from this we can develop an 
entire system of law. The human spirit in its universal nature will 
always remain the first source of positive or natural law. 
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BAR ASSOCIATION NEWS 


During the Fall Quarter of 1935, the Bar Association altered the 
established activities only by increasing the scope of their operation or 
holding them more closely to a set schedule than had previously been 
possible. 

The Student Book Exchange handled a greatly increased volume 
of used books with the result that the advantage and savings to the 
student body was proportionately increased. The loan from the Student 
Senate Sinking Fund was repaid after having been used profitably in 
purchasing books outright from students who were leaving school last 
Spring and holding them for resale this Fall. Under the management 
of James Reed, the Book Exchange has become an important institution 
in the Law College. 

The activities of the Legal Aid section have largely been taken over 
by Law College as a part of its regular curricula. Professor Harris is 
in charge, and James Tritschler represents the Bar Association in the 
administration of the Legal Aid Clinic Work. 

The Annual Bench and Bar Smoker was held in Pomerene Hall 
on December 4, 1935, with Judson C. Kistler in charge. Many of the 
judges and lawyers of Columbus attended. Short talks were given by 
Justice Stephenson of the Ohio Supreme Court, Mr. Blanchard of the 
Columbus bar, and Dean H. W. Arant of the Law College. 

The Journac in hand is evidence of the activity and workmanship 
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of the Section on Publications, which, under the direction of Edwin R. 
Teple, is operating far ahead of last year’s schedule. 

For the purpose of the record, it might be mentioned that on 
November 13, Professor Mathews presented the Class of 1936, repre- 
sented by Judson C. Kistler, with a prodigious eulogy and their Senior 
canes. After the presentation, there was a Cane Parade across the 
campus to Pomerene Hall where the Cane Day Luncheon was held. 
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